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Introduction 

 

This report gives an overview of the findings from the National Reports on the theme 

“Diversity and Plurality in the Law: Family Forms and Family’s Functions”. The findings are 

based on the answers to a questionnaire relating to this topic. The full text of the questionnaire 

in English and French is annexed to this General Report.1  

 

The questionnaire had two main objectives. The first was to determine whether, and if so, how, 

family law in the jurisdictions surveyed recognises that a child can have multiple parents. For 

the sake of comparability, multiple-parent families were limited to: 

 

- step-families where children from one or both spouses/partners are raised in the 

 same household; 

- families where children are raised in more than one household, for example because 

 their parents are jointly exercising custody/care after separation or have never shared a 

 household but share parenting responsibilities; 

- polygamous families where children are raised in a household where one party has more 

than one wife/husband/partner; 

-   open-adoption families, that is families where children have been adopted but maintain 

links (legal or de facto) with their biological families; 

-  families where children have not been adopted but live in a household in terms of a 

kafala arrangement;2   

 
* Professor, University of South Africa.  
** Professor, University of Cuyo, Argentina. 
1 See Annexure A. 
2 Islamic law does not permit adoption. The Islamic concept that is closest to the notion of “adoption” is 
kafala/kafalah. By way of kafala, a person other than the child’s biological parent undertakes, in terms of Islamic 
law, to maintain, educate, protect and care for a child like a biological parent would, but the child does not become 
 



 

 

- families where a child was born as a result of donor-assisted reproductive technology 

using one male and one female gamete (i.e. sperm and an egg/ovum); 

- families where a child was born as a result of so-called “three-parent” medical 

technology;3 

- families where a child was born as a result of surrogacy. 

 

The second main objective of the questionnaire was to determine which functions of the family 

the law recognises and favors, and whether the presence of children in the family makes a 

difference in this regard.  

 

As multicultural challenges in Family Law were the focus of the 20th Congress of the 

International Academy which took place in Fukuoka, Japan in 2018, the questionnaire did not 

consider the multiplicity/plurality of civil, cultural, indigenous and religious unions. 

Furthermore, the National Rapporteurs were specifically instructed not to elaborate on Private 

International Law and Medical Law, and on cultural, indigenous, and religious rights and legal 

pluralism. 

 

Nineteen National Reports were submitted - fifteen in English4 and four in French.5 Below we 

highlight some of the points from the reports: 

PART A. DIVERSITY AND PLURALITY OF FAMILY FORMS 

 
entitled to bear the family name of, or automatically to inherit from, the person who has assumed responsibility 
for the child. 
3 This technology is similar to in vitro fertilisation, but uses the genetic material of two females and one male, 
instead of only one female and one male. As a rule, the DNA of the one female is used to “correct” the DNA of 
the other female in order to remove genetic mutations that cause serious hereditary diseases. The “three-parent” 
technique has been used in, inter alia, Mexico, Ukraine and the United Kingdom: see S Reardon “Reports of 
‘three-parent babies’ multiply” Nature, 19 October 2016; E Callaway “Historic decision allows UK researchers 
to trial ‘three person’ babies” Nature, 15 December 2016; S Reardon “Genetic details of controversial ‘three-
parent baby’ revealed” Nature, 3 April 2017. 
4 Argentina: Prof Graciela Medina, University of Buenos Aires; Australia: Dr Henry Kha, Macquarie University; 
Austria: Mr Elmar Buchstätter, Ms Chiara Krombach & Prof Marianne Roth, Salzburg University; Croatia: Prof 
Branka Rešetar, University of Josip Juraj Strossmayer; Denmark: Prof Ingrid Lund-Andersen & Assistant Prof 
Frank Høgholm Pedersen, University of Copenhagen; England and Wales: Dr Claire Fenton-Glynn & Prof Jens 
M Scherpe, University of Cambridge; Estonia: Prof Irene Kull & Dr Maarja Torga, University of Tatu; Germany: 
Prof Anne Sanders, University of Bielefeld; Greece: Prof Eleni Zervogianni, Aristotle University of Thessaloniki; 
Poland: Dr Błażej Bugajski & Dr Anna Wysocka-Bar, Jagoellonian University in Krakow; Portugal: Prof Paula 
Távora Vítor & Ms Rosa Cândido Martins, University of Coimbra; South Africa: Prof Anne Louw, University of 
Pretoria; The Netherlands: Prof Wendy Schrama, University of Utrecht; Turkey: Assistant Prof Meliha Sermin 
Paksoy, Altinbas University; Vietnam: Prof Ngo Thi Anh Van, Ho Chi Minh City University of Law. 
5 Belgium: Prof Nicole Gallus, Université Libre de Bruxelles, Prof Yves-Henri Leleu, Université de Liège, Ms 
Géraldine Mathieu, Université de Namur & Prof Frederik Swennen, Université d’Anvers; Luxembourg: Prof 
Francoise Hilger, Université du Luxembourg; Quebec, Canada: Profs Michelle Giroux & Louise Langevin, 
Université Laval, Québec; Italy: Associate Prof Roberta Aluffi, University of Turin. 



 

 

1  Recognition of Multiple Parents in the Context of Step-Families  

At the outset, it should be mentioned that some jurisdictions, like Argentina,6 prefer to use the 

term “blended families” and “parents related by marriage”, rather than “step-families” and 

“step-parents”, because of the negative connotations attached to being a step-parent.  For 

purposes of this report, however, we use the terminology that was used in the questionnaire, 

that is “step-families” and “step-parents”. 

 

Most of the jurisdictions on which reports were submitted do not recognise that a step-parent 

is an additional legal parent to a stepchild, and the step-parent does not automatically acquire 

responsibilities and rights in respect of the stepchild. A step-parent can, however, become a 

legal parent of his/her stepchild by adopting the stepchild. Once an adoption order has been 

granted, the step-parent has the same legal responsibilities and rights as the parent with whom 

the step-parent shares a household. In some jurisdictions, such as England and Wales and the 

Netherlands, step-parent adoption completely terminates the legal relationship between the 

child and the other parent, that is, the parent with whom the step-parent does not share a 

household.7 In these jurisdictions, the law does not recognise multiple parents after the 

adoption. In other jurisdictions, such as Belgium and Italy, step-parent adoption by way of 

“simple adoption” does not terminate the child’s legal relationship with his/her parents8 and 

can therefore be said to result in the child having multiple parents. 

 

If a step-parent does not adopt his/her step-child, he/she can acquire responsibilities and rights 

in respect of the child if the child’s legal parent delegates them to him/her, gives him/her a 

mandate to perform responsibilities and rights, or enters into an agreement conferring 

responsibilities and rights on the step-parent. Depending on the scope of the responsibilities 

and rights the step-parent obtains in this way and the source from which they arise, the step-

parent can legally become an additional parent to the stepchild, with the result that the child 

has multiple parents. If, for instance, all parental responsibilities and rights are conferred on 

the step-parent by way of an agreement between the step-parent and the child’s parent, the child 

has multiple parents. This can occur in, for example, South Africa, as is explained below. If 

the step-parent acquires very limited responsibilities and rights it is doubtful whether this 

 
6 Medina Report p. 3. 
7 England and Wales: Fenton-Glynn and Scherpe Report p. 1; The Netherlands: Schrama Report pp. 1 and 3. 
8 Belgium: Gallus, Leleu, Mathieu and Swennen Report p. 4; Italy: Aluffi Report pp. 4 and 6. 



 

 

qualifies as recognition of multiple parents. Where the step-parent’s authority to exercise 

responsibilities and rights arises from delegation by the child’s parent, there is no recognition 

of multiple parents, as the step-parent is merely fulfilling the parent’s responsibilities and rights 

on behalf of the parent. In South Africa, the child’s parent may enter into an agreement with 

the step-parent conferring any or all parental responsibilities and rights on the step-parent9 and 

the parent may authorise the step-parent to exercise parental responsibilities and rights on 

his/her behalf. However, such authorisation does not divest the parent of his/her responsibilities 

and rights or absolve him/her from fulfilling his/her responsibilities.10 In England and Wales, 

too, the step-parent may obtain parental responsibilities and rights if the child’s parent consents 

to this.11 In Luxembourg, the child’s parent may give the step-parent a mandate regarding the 

child’s day-to-day education.12 Portuguese law allows a step-parent to exercise responsibilities 

and rights regarding his/her stepchild if he/she is living with the child’s parent in a de facto 

union and the child’s parent delegates responsibilities and rights in respect of daily matters to 

the step-parent.13 In Argentina, too, a parent may delegate parental responsibilities and rights 

to the step-parent if the parent is not fully able to exercise the responsibilities and rights because 

he/she is travelling, is ill or suffers from a temporary inability and or not possible or convenient 

for the child’s other parent to exercise the responsibilities and rights.14 Unless both parents 

consent to the delegation, the court must approve the delegation.15 As the step-parent’s power 

to exercise responsibilities and rights arises from delegation, no multiplicity of parenthood 

arises in these instances.  

 

A court can also confer responsibilities and rights on a step-parent. This is the case in, for 

instance, England and Wales,16 the Netherlands17 and South Africa.18 Depending on the scope 

of the responsibilities and rights conferred on the step-parent and depending on whether the 

 
9 S. 22 of the Children’s Act 2005. 
10 S. 30(3) and (4) of the Children’s Act 2005. 
11 S. 4A of the Children Act 1989. 
12 This is a relatively new dispensation, which came into operation on 27 June 2018: Hilger Report p. 1. 
13 Art. 1906. 4 of the Portuguese Civil Code. Decisions about matters of special importance cannot be delegated: 
Art. 1906.4 of the Civil Code, a contrario. 
14 S. 674 of the Argentine Civil and Commercial Code. 
15 Medina Report p. 7. 
16 S. 4A of the Children Act 1989. If the relationship between the step-parent and the child’s parent is not 
formalised as a marriage or a civil partnership, the step-parent can obtain parental responsibility by means of a 
child arrangements order: ss 8, 12(2) and 12(2A) of the Children Act 1989. 
17 Art. 1:253t of the Dutch Civil Code.  
18 S. 23 of the Children’s Act 2005. The High Court may also award any or all parental responsibilities and rights 
to the step-parent in terms of the common law. 



 

 

court order terminates or limits the responsibilities and rights of one of the child’s, the order 

may result in the child having multiple parents.   

 

Some jurisdictions automatically impose a duty of support/maintenance on a step-parent even 

if he/she does not adopt the stepchild. Thus, Estonian law imposes a duty of support on a step-

parent who is married to the stepchild’s parent.19 In the Netherlands, too, a step-parent who is 

the spouse or registered partner of the child’s parent has a duty to support the child.20 In 

Argentina, a step-parent has a subsidiary duty to support his/her stepchild while the child is a 

minor or if the child is disabled. As a rule, this duty exists only while the step-parent shares a 

household with the step-child’s parent.21 In addition, to the subsidiary duty of support, the step-

parent and the parent to whom the step-parent is married, are jointly and severally liable for 

obligations relating to the ordinary needs of the household or the support and education of the 

children in the household.22 Polish law also holds a step-parent liable for a stepchild’s support, 

but in that country the duty arises only if it is justified by so-called “principles of community 

life”.23 These principles refer to circumstances where the imposition of the duty reflects a 

common sense of fairness based on moral rules and good societal practices.24 In Poland, the 

duty of support is reciprocal in the sense that the step-parent may claim maintenance from the 

stepchild if the step-parent contributed to the upbringing and financial support of the child and 

the claim is in conformity with the principles of community life.25 In Quebec, the in loco 

parentis doctrine can be used to compel a step-parent “who acts as a parent to the child” to 

support his/her stepchild even after he/she divorces the child’s parent.26 In Croatia, a step-

parent has the duty to maintain his/her stepchild after the death of the child’s parent if the 

child’s surviving parent does not have the means to support the child and does not exercise 

parental responsibilities in respect of the child.27 In South Africa, two court judgments have 

 
19 Art. 16(1) of the Family Law Act. 
20 Art. 1:395 of the Dutch Civil Code. 
21 S. 676 of the Argentine Civil and Commercial Code. 
22 S. 461 of the Argentine Civil and Commercial Code. 
23 Art. 144 § 1 of the Family and Guardianship Code. 
24 Judgment of Supreme Court of 4 April 1968, III CZP 27/68, OSNC 1969, no. 1, item. 6; Anna Zbiegień-
Turzańska, Comment on Art. 5 of the Polish Civil Code in: Kodeks cywilny. Komentarz, ed. by Konrad Osajda, 
27th ed., Legalis 2020, item. 55. 
25 Art. 144.2 of the Family and Guardianship Code. 
26 S. 2(2) of the Divorce Act, which applies federally. The step-parent will be in loco parentis if he/she has acted 
as a genuine replacement parent to the child. He/she must demonstrate his/her willingness to assume, on an 
ongoing and permanent basis, the responsibilities that the law normally assigns to the parents: Art. 15.1(1) of the 
Loi sur le divorce; Chartier c. Chartier [1999] 1 SCR 242. 
27 Art. 228 Para. of the Family Act 2015. 



 

 

stated that a stepfather can be held liable for his stepchild’s maintenance.28 In Turkey, a step-

parent also has a duty to contribute to a stepchild’s maintenance, because the step-parent must 

contribute to family expenses.29 Some Turkish authors adopt the view that the duty which the 

Turkish Civil Code imposes on “parents” to cover expenses related to the care, protection and 

education of their children,30 extends to stepchildren and that the status of step-parenthood by 

itself obliges the step-parent to support the stepchild.31 In Belgium, spouses and persons who 

are in legal cohabitation (i.e. persons who are what is called registered partners or 

civil/domestic partners in some jurisdictions) are obliged to contribute to the domestic expenses 

and are jointly liable for debts for needs for the household and the upbringing of children in 

the common household.32 Therefore, a step-parent who is married to the stepchild’s parent or 

is the step-parent’s partner indirectly fulfils a duty of support towards his/her stepchild. If the 

parent dies, the step-parent must maintain and educate the child from the assets he/she inherited 

from the predeceased parent and from the benefits the step-parent received in terms of the 

marriage contract or cohabitation agreement or by donation.33 It is doubted whether the 

imposition of a direct or indirect duty of support on a step-parent, through whatever legal 

mechanism, on its own amounts to recognition of multiplicity of parenthood.   

 

In Poland, a stepchild34 who shares a household with his/her parent and step-parent at the time 

when the step-parent dies may not be excluded from living in the house and using the household 

appliances. This right operates for three months from the date on which the step-parent’s estate 

opens for succession.35 Clearly, this right does not constitute recognition of parenthood on the 

part of the step-parent and therefore does not relate to the child’s legally having multiple 

parents. 

 

Other examples of responsibilities and rights conferred on a step-parent which do not constitute 

recognition of multiplicity of parenthood are the following: In Turkey, the step-parent, jointly 

 
28 Heystek v Heystek 2002 (2) SA 754 (T); MB v NB 2010 (3) SA 220 (GSJ). 
29 Bilge Öztan, Aile Hukuku, Ankara, 2015, s. 1050. 
30 Art. 327 of the Turkish Civil Code. 
31 Serozan, Rona, Çocuk Hukuku, İstanbul, 2005, N. 92. Most commentators argue that obligations of the step-
parent are secondary and complementary to the parents’ rights and obligations: Ömer Uğur Gençcan, Türk Medeni 
Kanunu Yorumu, Ankara, 2015, s. 1638; Ömer Uğur Gençcan, Velayet Hukuku, Ankara, 2015, s. 116/117. 
32Art. 1477 of the Belgian Civil Code. 
33 Arts 203, § 3 and 1477, § 5 of the Belgian Civil Code. 
34 The Polish Civil Code does not expressly refer to “a child”, but, according to the rapporteurs for Poland, “it is 
obvious that a child should be perceived as ‘another close one’ of the deceased within the meaning of Article 923 
§ 1 CC”: Bugajski and Wysocka-Bar Report p. 2 fn. 3.  
35 Bugajski and Wysocka-Bar Report p. 2. 



 

 

with the parent with whom he/she shares a household, may set up house rules, which the child 

must follow.36 Furthermore, each spouse must give the other reasonable support in exercising 

parental responsibilities and rights over the latter’s children and must represent the other spouse 

(i.e. the child’s parent) if the parent cannot represent the child and the circumstances require 

representation.37 As these examples relate to the position as between the parent and step-parent, 

they do not confer parenthood on the step-parent and do not amount to recognition of multiple 

parents. Austrian law also compels a step-parent to support the child’s parent in exercising non-

essential parental responsibility.38 The duty operates, not only in a marriage, but also in a 

registered partnership39 and an informal partnership.40 It is important to note that the step-

parent incurs the duty as against the child’s parent, not against the stepchild. Consequently, the 

duty does not confer parental responsibilities and rights on the step-parent and does not result 

in his/her acquisition of parenthood.41 Furthermore, the duty exists only to the extent that it is 

required by the parent’s absence or incapacity due to illness.42 If the child’s parents have joint 

parental responsibilities and rights, the step-parent only has the duty and right to represent the 

child’s parent if and when both of the child’s parents are incapacitated or absent.43 Thus, there 

is no multiplicity of parenthood in this context. In Croatia, a step-parent who lives in the same 

household as the child may make decisions with respect to daily matters if the child’s parent 

agrees to this.44 In urgent cases, the step-parent may act alone, but he/she must inform the 

child’s parent of the act without undue delay.45 In these circumstances, too, the step-parent 

does not legally become an additional parent to the child. Similarly, in Argentina, the step-

parent and the child’s parent must cooperate in respect of the upbringing and education of the 

child; the step-parent may make decisions relating to the child in emergency situations; and the 

step-parent must perform daily acts in the domestic sphere relating to the child.46   

 

 
36 Art. 339 II of the Turkish Civil Code. 
37 Paksoy Report p. 3; Bilge Öztan, Aile Hukuku, Ankara, 2015, s. 1079. 
38 S. 90(3) of the Austrian General Civil Code. 
39 S. 8(2) of the Registered Partnership Act; Jetzinger, Gesetzliches Erbrecht für Stiefkinder, JEV 2019, p. 112. 
40 S. 139(2) of the General Civil Code. 
41 Volgger, Die Hinderung eines Elternteils an der Ausübung der Obsorge, EF-Z 2011/57, p. 95; Explanatory notes 
to the individual request 673/A, XXIV. legislation period, p. 26. 
42 Smutny in Kletečka/Schauer (eds.), ABGB-ON, version 1.07, s. 90 General Civil Code, marg. No. 29 
(15.03.2021). 
43 Fischer-Czermak, Beistandspflichten und Vertretung in Obsorgeangelegenheiten nach dem FamRÄG 2009, 
EF-Z 2010/2, p. 4; Explanatory notes to the individual request 673/A, XXIV. legislation period, p. 26; Smutny in 
Kletečka/Schauer (eds.), ABGB-ON, version 1.07, section 90 General Civil Code, marg. No. 29 (15.03.2021). 
44 Art. 110 Para. 4 of the Family Act 2015. 
45 Art. 110 Para. 5 of the Family Act 2015. 
46 S. 673 of the Argentine Civil and Commercial Code. 



 

 

Interestingly, in Poland, step-parenthood has consequences for court proceedings and 

proceedings in front of public administration authorities. As Polish law confers few 

responsibilities and rights on step-parents,47 it is doubted whether these consequences amount 

to recognition of multiple parents. They probably relate to justice being seen to be done where 

family members are involved in proceedings. In terms of civil, penal (i.e. criminal) and judicial 

administrative procedure, a judge may not hear a case concerning, inter alia, his/her relation by 

affinity in the straight line, which includes his/her stepchild. 48 The exclusion also applies to a 

stepchild’s hearing a case in which his/her step-parent is a party, and to presiding in 

administrative proceedings, including tax proceedings, in which his/her step-parent is a party.49 

A stepchild further has the right to refuse to testify in civil, penal, and administrative (including 

tax) proceedings if a party to the proceedings is his/her step-parent, and a step-parent may 

refuse to testify in proceedings in which his/her stepchild is a party.50 A step-parent may not 

be an expert witness in civil, penal, or administrative (including tax) proceedings if the case 

concerns his/her stepchild and a stepchild may not be an expert witness in proceedings 

concerning his/her step-parent.51 

 

In some jurisdictions, if the relationship between the child’s parent and the step-parent ends, 

the step-parent has or may acquire a right to maintain contact/visitation/personal relations with 

the child. Thus, in Croatia, the step-parent has a right to have contact with the child if this is in 

the best interests of the child.52 In Belgium, the Civil Code entitles the step-parent to maintain 

contact with the child if he/she and the child have a special bond of affection and contact is not 

contrary to the child’s best interests.53 In Germany, the step-parent can ask for visitation rights 

if this will benefit the child.54 In Denmark, the step-parent can apply for contact rights if he/she 

is considered to be the child’s closest family member.55 The step-parent can only qualify as the 

 
47 Bugajski and Wysocka-Bar Report pp. 1 and 3. 
48 Art. 48 § 1 no. 2 of the Code of Civil Procedure (CCivP); Art. 40 § 1 no. 3 of the Code of Criminal Procedure 
(CCrimP); Art. 18 § 1 no. 2 of the Administrative Courts Proceedings Act (ACPA). 
49 Art. 24 § 1 no. 2 of the Code of Administrative Procedure (CAP); Art. 130 § 1 no. 3 of the Tax Ordinance Act 
(TOA). 
50 Art. 261 § 1 of the CCivP (compare Art. 261 § 2 CCivP); Art. 182 § 1 of the CCrimP in conjunction with art. 
115 § 11 of the Criminal Code (CCrim) (compare Art. 183 of the CCrimP in conjunction with Art. 115 § 11 
CCrim); Art. 83 § 1 of the CAP (compare Art. 83 § 2 of the CAP); Art. 196 § 1 of the TOA (compare Art. 196 § 
2 of the TOA). 
51 Art. 281 § 1 in conjunction with Art. 48 § 1 no. 2 of the CCivP; Art. 196 § 1 in conjunction with Art. 40 § 1 no. 
3 of the CCrimP; Art. 84 § 2 in conjunction with Art. 24 § 1 no. 2 of the CAP; Art. 197 § 3 in conjunction with 
Art. 130 § 1 no. 3 of the TOA. 
52 Art. 120 Para. 2 of the Family Act 2015. 
53 Art. 375bis, al. 2 of the Belgian Civil Code. 
54 S. 1685 of the German Civil Code. 
55 S. 20(1) and (2) of the Parental Responsibility Act (Consolidation Act No. 776 of 7 August 2019). 



 

 

stepchild’s closest relative if anonymous donor sperm was used in the fertilisation that led to 

the child’s birth; if the child’s mother does not know who the child’s biological father is; or if 

the child has no or very limited contact with his/her legal parent.56 In Quebec, the in loco 

parentis doctrine entitles the step-parent to claim contact with the child. The step-parent may 

even claim custody, but this will only entitle him/her to make routine decisions about the 

child’s life; it will not confer parental authority and legal guardianship on the step-parent.57  

The in loco parentis doctrine applies only if the step-parent is married to the child’s parent; it 

does not assist a step-parent who is/was not married to the parent’s child.58 Regardless of the 

role he/she has played during the life together, the unmarried step-parent is in the same position 

as any other third party.59 In Italy, a step-parent may obtain a right of contact if he/she has 

established a meaningful and lasting family relationship with the child and therefore is the 

child’s social parent (genitore sociale).60 Allowing the step-parent to have contact with his/her 

stepchild after the termination of the step-parent’s relationship with the child’s parent may be 

said to recognise the step-parent’s position as an additional parent to the stepchild and may, in 

this sense, constitute recognition of multiplicity of parenthood. 

 

Vietnam stands out as an exception in respect of step-parents’ legal position, as it confers 

extensive responsibilities and rights on a step-parent. However, the step-parent does not replace 

either the child’s parents or acquire all the responsibilities and rights the child’s parents have. 

In terms of the Marriage and Family Law 2014, a stepfather or stepmother is included as a 

family member and a step-parent must, inter alia,61 look after, raise, and protect the lawful 

rights and interests of the step-child; guide the stepchild in selecting a profession, and respect 

the stepchild’s rights to select a profession and participate in political, economic, cultural and 

 
56 S. 20(1) and (2) of the Parental Responsibility Act. 
57 L.R.C. 1985, ch. 3 (2e suppl.) (Loi sur le divorce). 
58 Bill C-78 (An Act to amend the Divorce Act),  which came into force in July 2020, allows the court to assign 
adjudicative responsibilities in respect of the child not only to spouses and parents, but also to a person who “...  
shall take its place or intend to take its place”. The Act thus codifies the principles of the judgment in  T.V.F. and  
D.F. v. G.C. [1987] 2 S.C.R. 244. 
59 T.V.F. and D.F. v. G.C., [1987] 2 R.C.S. 244. See also Pineau and Marie Pratte La famille, Montréal, Thémis, 
2006 and Alain Roy, “Le droit de la famille à l’heure des choix”, (2019) 2 Cours de perfectionnement du 
notariat 97. 
60 Two approaches have been considered to ensure the maintenance of the family relationship between the child 
and the social parent:  application of art. 337  ter  of the Civil Code, which regulates the right of the child to 
continuity of the relationship with both parents, ascendants and relatives, in the context of procedures for the 
award of custody of a child born in or out of wedlock; and secondly, the application of art. 333 of the Civil Code, 
which allows the judge to adopt appropriate measures in matters of parental responsibility, when the parent harms 
the child. 
61 Ss 3 and 79 of the Marriage and Family Law 2014. 



 

 

social activities.62 Step-parents may not discriminate against their stepchildren due to their 

gender or the marital status of the child’s biological parents, abuse the stepchildren’s labour, 

or incite or force the step-children to act against the law or social ethics.63 Step-parents must 

create conditions for stepchildren to live in a happy and harmonious family environment; set a 

good example for the stepchildren in every aspect; and closely collaborate with schools, 

agencies and organisations in educating the stepchildren.64 In addition to the responsibilities 

described above, a step-parent who cares for and raises his/her stepchild as if he/she was 

biologically related to the child, may inherit from the stepchild, and vice versa.65 It is important 

to note that the rights of step-parents and stepchildren are not automatically established, but 

are dependent on consideration of evidence of living together or caring for and nurturing each 

other. Even when step-parents live with stepchildren, they do not incur all the obligations that 

parents do. For instance, step-parents do not have responsibilities and rights in respect of 

compensation for violations caused by stepchildren,66 managing stepchildren’s assets,67 or 

disposing of property of stepchildren.68 Furthermore, the duty of support between step-parent 

and stepchild is not regulated by the law.69 Consequently, step-parents are not legally obliged 

to support their stepchildren. The conclusion one can draw from the above is that, in Vietnam, 

there is recognition of multiple parents in the context of step-parenthood, but that this 

recognition does not extend to all legal aspects of being a parent. 

 

  

 
62 Art. 79 of the Marriage and Family Law 2014 refers to s. 2 Art. 69 of the Marriage and Family Law 2014; Art. 
79 of the Marriage and Family Law 2014 refers to ss 1 and 2, Art. 72 of the Marriage and Family Law 2014.  
63 Art. 79 of the Marriage and Family Law 2014 refers to s. 4, Art. 69 of the Marriage and Family Law 2014. 
64 Art. 79 of the Marriage and Family Law 2014 refers to para 2, s. 1, Art. 72 of the Marriage and Family Law 
2014. 
65 Arts 652-654 of the Civil Code 2015. 
66 Art. 74 of the Marriage and Family Law. 
67 Art. 76 of the Marriage and Family Law. 
68 Art. 77 of the Marriage and Family Law. 
69 In terms of s. 110 of the Marriage and Family Law 2014, the child’s biological parents must support the child. 



 

 

Conflict between step-parent and parent 

In those jurisdictions where a step-parent has no parental responsibilities and rights by virtue 

of his/her step-parenthood, a conflict cannot arise between the exercising of parental 

responsibilities and rights by a step-parent and a parent of the child.  

 

In jurisdictions where the step-parent may or must assist the parent in exercising parental 

responsibilities and rights, such as Argentina, Austria and Croatia, the parent’s legal position 

is stronger than that of the step-parent.70 In Portugal, a step-parent to whom a parent has 

delegated responsibilities for daily matters must comply with the instructions and guidelines 

laid down by the parent with whom the child resides.71 In Vietnam, the step-parent’s rather 

extensive responsibilities and rights are said not to create a conflict with those of the parent, as  

they exist for “the purpose of complementing and facilitating better ... [care] and nurturing [of] 

the children.”72 

 

In South Africa, a step-parent who has obtained parental responsibilities and rights alongside 

the child’s parent through an agreement or a court order conferring specific or full parental 

responsibilities and rights on him/her is on an equal footing with the child’s parents. The 

starting point is that the co-holders of parental responsibilities and rights may act independently 

when exercising their parental responsibilities and rights.73 However, they must give due 

consideration to each other’s views and wishes before taking any decision which is likely to 

change significantly or to have a significant adverse effect on a co-holder’s exercise of parental 

responsibilities and rights.74 If guardianship has been awarded to the step-parent, his/her 

consent is required, alongside the consent of the child’s other guardians, for the child’s 

marriage, adoption, departure or removal from South Africa, or application for a passport, and 

for the alienation or encumbrance of any immovable property of the child.75 If the step-parent 

and parent (or any other co-holder of parental responsibilities and rights) are experiencing 

problems in exercising their responsibilities and rights (e.g. if they cannot agree on when one 

of them should have contact with the child) they must try to agree on a parenting plan which 

 
70 Argentina: Medina Report pp. 2, 5; Austria: Buchstätter, Krombach and Roth Report p. 6; Croatia: Art. 5 of the 
Family Act 2015. 
71 Art. 1906, no. 3 of the Portuguese Civil Code. 
72 Van Ngo Report p. 7. 
73 S. 30(2) of the Children’s Act 2005. 
74 S. 31(2) of the Children’s Act 2005. 
75 S. 18(5) read with s. 18(3)(c) of the Children’s Act 2005. 



 

 

will regulate the exercising of their responsibilities and rights.76  If they cannot agree on a 

parenting plan, if one of them breaches the terms of the plan, or if one of them is of the view 

that a decision taken or an act performed by another co-holder is not in the best interests of the 

child, the court can be approached to resolve the matter on the basis of the best interests of the 

child.77    

 

2  Recognition of Multiple Parents if a Child is raised in More than One Household 

As recognition of multiple parents in stepfamilies was discussed under the previous heading, 

the discussion under the present heading focuses on conferring legal responsibilities and rights 

on people other than step-parents.  

 

As set out in the instructions to the Rapporteurs, the multiplicity of parents we have in mind 

under this heading relates to the situation where children are raised in more than one household, 

for example because their parents jointly exercise custody after separation or have never shared 

a household but share parenting responsibilities. These cases include married parents who have 

divorced and unmarried parents who jointly have parental responsibilities and rights but do not 

live together.  

 

In general, the jurisdictions surveyed only permit two parents who have separated or have never 

lived together to share parenthood. In most jurisdictions, the child’s parents continue to have 

parental responsibilities and rights after separation, but the parent who has custody of the child 

and with whom the child resides may have more responsibilities and rights than the other legal 

parent. This is the position in, inter alia, Austria,78 Croatia,79 Estonia,80 Germany,81 Greece,82 

South Africa,83 Turkey84 and Vietnam.85 In Greece, for example, the court divides the 

responsibilities and rights between the parents on the ground of what it considers to be the 

 
76 S. 33(2) of the Children’s Act 2005. 
77 The court’s power arises from ss 45 and 46 of the Children’s Act 2005 and the common law jurisdiction of the 
high court as upper guardian of all minors: Louw Report pp. 3-4.  
78 Buchstätter, Krombach and Roth Report pp. 6 and 7. 
79 Arts 104 and 105 of the Family Act 2015. 
80 Kull and Torga Report pp. 3 and 4. 
81 Sanders Report pp. 4-5. 
82 Art. 1516 par. 1 of the Greek Civil Code. 
83 Louw Report p. 4. 
84 Paksoy Report p. 6. 
85 Van Ngo Report p. 8. 



 

 

child’s best interests.86 The court may, inter alia, award joint custody to the parents or divide 

custody between the parents.87 In these circumstances the child will be raised in two 

households. If one of the parents is awarded the right to have contact with the child, the child 

will also, to an extent, be raised in two households. In Greece, spouses may divorce by mutual 

consent and need not approach the court for an order. If the divorcing spouses have children, 

they may regulate the post-divorce exercising of their parental responsibilities and rights in an 

agreement.88 If the parents have never been married to each other and have not formally shared 

a household by virtue of having entered into a cohabitation agreement, the starting point is that 

the mother alone has parental responsibilities and rights and the child resides with her.89 She 

may, however, enter into an agreement with the father which confers part or all of the aspects 

of parental responsibilities and rights on the father if he has recognised/acknowledged the child. 

In such event, the child may be raised in two households and the law will recognise the multiple 

parents. The position is the same if the court conferred parental responsibilities and rights on 

the father and the child was raised in the households of both parents.90 This is similar to the 

position in South Africa.91 However, in South Africa, a father who has never been married to 

the child’s mother and has never cohabited with her can also acquire parental responsibilities 

and rights without entering into an agreement with the mother or obtaining a court order. He 

can do so by recognising the child, contributing or attempting to contribute to the child’s 

upbringing for a reasonable period, and contributing or attempting to contribute towards 

expenses in connection with the child’s maintenance for a reasonable period of time.92 If the 

father meets these requirements, the child can be raised in more than one household if the 

parents agree to this or the court makes such an order. 

 

Some jurisdictions recognise multiple parents by allowing persons who are not the child’s legal 

parents to acquire full or limited responsibilities and rights towards a child alongside the child’s 

legal parents. In this case, the term “parenthood” would be used in a loose sense. If the person’s 

responsibilities and rights are limited (e.g. if the person is allowed to have contact with the 

child and/or to have the child stay with him/her for certain periods of time) this might also be 

 
86 Arts 1510-1514 of the Greek Civil Code and Art 11 pars 1 and 2 of Law 4356/2015. 
87 Zervogianni Report pp. 5-6. 
88 Art. 1441 of the Greek Civil Code as amended by Art. 22 par. 2 of Law 4509/2017. 
89 Art. 1515 par. 1 of the Greek Civil Code. 
90 Art. 1515 pars 1 and 2 of the Greek Civil Code. 
91 Ss 22 and 23 of the Children’s Act 2005. 
92 S. 21(1)(b) of the Children’s Act 2005. Louw (Report p. 9) states that the father must comply with all three 
requirements.   



 

 

viewed as recognition of multiple parents of a child who is raised in more than one household. 

The term “parent” would be used loosely. An example is Denmark, where a person who does 

not live with the child and is not the child’s legal parent, can apply for the right to have contact 

with the child if the person qualifies as the child’s closest family member.93 As the person’s 

social relationship with the child is an important factor in this regard, the person is called the 

child’s social parent.94 The social parent can only acquire contact rights if one or both of the 

child’s parents are dead, if one of the parents is unknown (e.g. because donor sperm was used), 

or if the child has no or very limited contact with his/her legal parent.95 It is irrelevant whether 

the social parent was married to the child’s legal parent or was the legal parent’s registered 

partner or cohabitee.96 If the application for contact rights is based on the absence or limited 

extent of contact by the child’s legal parent, the reason for the absence or limited extent of 

contact has considerable weight. The legal parent who does not have contact with the child or 

has only limited contact, must state whether he/she agrees to contact being awarded to the 

social parent.97 If the legal parent does not support awarding contact rights to the social parent, 

the court will decide the application on the facts of the particular case. If the child has had a 

close relationship with the social parent for several years, the application should succeed 

despite the legal parent’s objection.98 

 

Australian and South African law also enable persons who are not the child’s legal parents to 

obtain responsibilities and rights alongside the child’s legal parents through an agreement with 

the parent or a court order.99 Such persons include a grandparent, an unmarried father who does 

not have parental responsibilities and rights in respect of his child, and other persons who have 

an interest in the care, wellbeing or development of the child.100 Depending on the scope of the 

responsibilities and rights awarded to such a person, this configuration of shared 

responsibilities and rights might also be considered legal recognition of multiple parents of a 

child who is raised in more than one household. 

 

 
93 S. 20(1) and (2) of the Parental Responsibility Act. 
94 Lund-Andersen and Pedersen Report p. 4. 
95 S. 20(1) and (2) of the Parental Responsibility Act. 
96 Guidance notes (Vejledning) No. 9279 of 20 March 2019 5.8. 
97 S. 36(2) of the Parental Responsibility Act. 
98 Lund-Andersen and Pedersen Report p. 4. 
99 Australia: Kha Report p. 3; South Africa: Louw Report pp. 4-5. 
100 Australia: ss 64 and 65C of the Family Law Act 1975; South Africa: ss 22-24 of the Children’s Act 2005. 



 

 

In the Netherlands, parenthood and parental responsibilities and rights could be split in some 

instances, for instance, in the case of intentional multi-parent families where the child is raised 

from birth by parents who do not share a household. The parties often enter into an agreement 

about their respective legal positions even before the child is conceived.101 Whether splitting 

parenthood and parental responsibilities and rights is possible depends on the factual situation 

in each case.102 The birth mother is always the child’s legal parent who has parental 

responsibilities and rights. As Dutch law only recognises two legal parents, the birth mother’s 

legal parenthood means that there can, at most, be one other legal parent, with a non-legal 

parent who has parental responsibilities and rights being added to the legal parents. The other 

legal parent could be either the partner of the birth mother or another adult in a second 

household, but this person will have no parental responsibilities and rights. The third person 

would not be the child’s legal parent but could get parental responsibilities and rights. As the 

Dutch rapporteur states: “The situation is quite complex”.103  

 

Conflict if the child is brought up in more than one household  

If a child is brought up in more than one household and the persons who are his/her legal 

parents or have parental responsibilities and rights experience conflict in exercising their 

respective responsibilities and rights, the court may be approached to resolve the dispute in the 

interests of the child. This is the position in, inter alia, Croatia,104 England and Wales,105 

Greece,106 South Africa107 and Portugal.108 However, in Portugal the court will not entertain 

disputes about decisions regarding daily matters.109  

 

In some jurisdictions, the persons who are in conflict must seek counselling or mediation before 

going to court. For example, in Croatia the parties must initiate counselling at a social welfare 

centre or try to resolve their dispute using family mediation.110 In South Africa, co-holders of 

parental responsibilities and rights who are experiencing problems in exercising their 

 
101 Schrama Report p. 5. 
102 Schrama Report p. 5. 
103 Schrama Report p. 5. 
104 Rešetar Report p. 3. 
105 Fenton-Glynn and Scherpe Report p. 1. 
106 Art. 1512 of the Greek Civil Code. 
107 The court’s power arises from ss 45 and 46 of the Children’s Act 2005 and the common law jurisdiction of the 
high court as upper guardian of all minors: Louw Report pp. 3-4.  
108 Arts 1901.2 and 1912.1 of the Portuguese Civil Code. 
109 Vítor and Martins Report p. 10. 
110 Art. 329 of the Family Act 2015. 



 

 

responsibilities and rights must try to agree on a parenting plan which will regulate the 

exercising of their responsibilities and rights.111 The parenting plan must be prepared with the 

assistance of a family advocate, social worker or psychologist or through mediation.112   

 

3  Recognition of Multiple Parents if a Child is raised in a Polygamous Family 

Most of the jurisdictions surveyed do not recognise polygamy or multiple parents in the context 

of a polygamous family.  

In Vietnam, polygamy was recognised in the past but, since 1959, polygamy is no longer 

permitted.113 Polygamous families which were formed before the prohibition came into 

operation and those which are accepted because families lost contact due to the division of the 

country in the Vietnam War are, however, still recognised.114 Although polygamous families 

are not regulated by the Marriage and Family Law 2014, the rapporteur for Vietnam states that 

every wife is viewed as the stepmother of the children born of the other wives. Therefore, the 

children have multiple parents. Very few polygamous marriages still exist.115 The only dispute 

that has been brought to court is whether the children born of one wife can inherit from the 

other wives in the polygamous household. The court held that the children inherit only from 

their birth mother, not from the other wives in the polygamous family.116  

 

In South Africa, polygamy is part of the culture and religion of several groups. Polygamous 

customary marriages are fully recognised,117 but polygamous religious marriages have received 

only limited recognition. In so far as parental responsibilities and rights are concerned, the 

Children’s Act 38 of 2005 views children born of polygamous customary and religious 

marriages as children born of married parents.118 The Act does not automatically confer 

parental responsibilities and rights on any member of the polygamous family apart from the 

child’s biological father and the woman who gave birth to the child,119 but another member of 

the family could obtain parental responsibilities and rights through an agreement with the 

 
111 S. 33(2) of the Children’s Act 2005. 
112 S. 33(5) of the Children’s Act 2005. 
113 Art. 5 of the Marriage and Family Law 2014; s. 35, Art. 1 of the Decree No. 67/2015/ND-CP; and Art. 182 of 
the Criminal Code 2015.  
114 S. 4 of Decree No. 2/1990/ HDTP and Circular No. 60/1978/TATC.  
115 Van Ngo Report p. 9. 
116 Judgment No. 20/ 2009/ DS – PT by the Supreme People’s Court, dated 11, 12 February 2019.  
117 S. 2 of the Recognition of Customary Marriages Act 120 of 1998. 
118 See the definition of “marriage” in s. 1 of the Children’s Act 2005. 
119 Ss. 19 and 20 of the Children’s Act 2005. 



 

 

child’s father or mother or by way of a court order,120 thus causing the child to have multiple 

parents. The rapporteur for South Africa states that it is not yet clear whether the rules override 

“conflicting designation of parenthood in terms of customary law or any system of religious 

law”.121 If a conflict arises between co-holders of parental responsibilities and rights, the 

conflict must be resolved in the best interests of the child which, in terms of the Children’s Act, 

means that, inter alia, the child’s need to remain in the care of his/her parent, family and 

extended family, to maintain a connection with his/her family, extended family, culture or 

tradition, and the child’s physical and emotional security and his/her intellectual, emotional, 

social and cultural development must be taken into consideration.122 Polygamous families have 

also received express recognition in the context of South African adoption law, since “persons 

sharing a common household and forming a permanent family unit” may jointly adopt a 

child.123 This means that if, for instance, a husband in a customary marriage and his multiple 

wives jointly adopted a child, he and his wives would all share parental responsibilities and 

rights and the adopted child would have multiple parents.124 

 

4  Recognition of Multiple Parents in the Case of Open Adoption 

Open adoption refers to families where children have been adopted but maintain links (legal or 

de facto) with their original relatives. If the child is allowed to retain links with his/her family 

of origin, this might qualify as recognition of multiplicity of parents. If the family of origin (or 

some members of that family, such as the child’s original parents) have contact rights in respect 

of the child, this might qualify as recognition of multiple parents, but it would probably be 

going too far to state that multiple parents are recognised if the family of origin only has the 

right to obtain information about the child.  

 

In some countries such as Belgium, simple adoption does not sever the parental relationship 

and therefore creates a potential legal multiplicity of two parents of origin and up to two 

adoptive parents.125 Simple adoption occurs, for example, in the case of step-parent adoptions. 

In the case of a step-parent adoption, the child has three legal parents, because the parent who 

 
120 In terms of ss 22, 23 and 24 of the Children’s Act 2005 or the common law jurisdiction of the high court as 
upper guardian of all minors. 
121 Louw Report p. 9. 
122 S. 7(1) of the Children’s Act 2005. 
123 S. 231(1)(a)(iii) of the Children’s Act 2005. 
124 Louw Report p. 10. 
125 Gallus, Leleu, Mathieu and Swennen Report p. 4.   



 

 

is married to the step-parent remains the child’s legal parent. Such step-parent adoptions do not 

fall within the ambit of “open adoption” as envisaged in the questionnaire.  

 

The Polish version of “open adoption” creates a legal relationship between the adoptive parent 

and the adopted child, but not between the relatives of the adoptive parent and the adopted 

child.126 It means that the child does not legally become a sibling of the adoptive parents’ 

biological children or a grandchild of the adoptive parents’ parents.127 This form of adoption 

also does not fall within the ambit of open adoption as defined in the questionnaire. 

 

The Argentine version of simple adoption could qualify as open adoption as defined in the 

questionnaire. In Argentina, the adoptive parent acquires parental responsibilities and rights in 

respect of the adopted child but the family of origin has the right to contact the adopted child, 

unless this is contrary to the child’s best interests; the child retains his/her right to claim support 

from his/her family of origin if the adoptive parent cannot support him/her; the child can 

combine the surnames of his/her adoptive parent and his/her family of origin.128 

 

In Austria, a child who is adopted by a single person retains his/her legal relationship with one 

of his/her biological parents. The adoptive parent legally replaces the biological parent who is 

of the same sex as the adoptive parent and the child retains his/her legal relationship with the 

biological parent of the opposite sex.129 Thus, for instance, if a child is adopted by a single 

woman, the child retains his/her legal relationship with his/her biological father, but not with 

his/her biological mother. This rule ensures that the child has two legal parents; it does not 

create an additional parent for the child and therefore does not result in the child having 

multiple parents.   

 

In Greece, an adopted person can retain the bonds with his/her family of origin if he/she is 

adopted as an adult.130 Such an adoption is possible only between close relatives by blood or 

 
126 Art. 124 § 1 of the Family and Guardianship Code. 
127 Helena Ciepła, in: Kodeks rodzinny i opiekuńczy. Komentarz, ed. by Kazimierz Piasecki, Lexis Nexis, 5th ed., 
Warszawa 2011, p. 895. 
128 Medina Report pp. 15-16. 
129 S. 197(3) of the Austrian General Civil Code. 
130 Art. 1584 sent. 2 of the Greek Civil Code. 



 

 

marriage.131 The adoptive parents are primarily responsible for the adoptee’s maintenance,132 

but the adoptee is liable to maintain his/her adoptive parents and his/her biological parents.133 

In this case, there is recognition of multiple parents. 

 

Australia has rejected the practice of closed adoptions.134 Thus, for example, the New South 

Wales Adoption Act 2000 expressly encourages openness in adoption, emphasises the best 

interests of the child both in childhood and later life, ensures that adoption law and practice 

assist a child to know and have access to his/her birth family and cultural heritage, recognises 

the changing nature of practices of adoption, allows access to certain information relating to 

adoptions, and provides for the giving of post-adoption financial and other assistance to 

adopted children and their birth and adoptive parents in certain circumstances.135 Adoption 

plans are used to promote contact between the adopted child and various parties. These plans 

set out the arrangements for the sharing of the child’s information (including the child’s 

medical information and information about important events in the child’s life) and the means 

and nature of contact between the parties and the child.136 Where there is a dispute between the 

parties, the views of the adoptive parents prevail, as they are the child’s legal parents.137 

Although the adoptive parents’ views prevail, this system nevertheless seems to qualify as 

recognition of multiple parents in the adoption context. 

 

Most of the jurisdictions reported on, permit an adopted child’s parents of origin and/or other 

relatives to have contact with him/her. In Quebec, the civil law system of adoption permits 

agreements to facilitate the exchange of information and/or interpersonal relationships (i.e. 

contact/visitation) between the adoptive parent and members of the child’s family of origin if 

this is in the child’s best interests.138 Quebec also recognises indigenous customary adoption, 

which is governed, not by state law, but by the competent authority designated for the 

indigenous (i.e. First Nation) community or the child’s indigenous nation.139 In terms of this 

 
131 Art. 1579 of the Greek Civil Code, according to which the adoptive parents and the adoptee have to be fourth-
degree relatives by blood or marriage or closer relatives.  
132 Art. 1587 of the Greek Civil Code. 
133 See Ap. Georgiades, Family Law, 2nd ed., Sakkoulas, Athens Thessaloniki, 2017, § 39 nr. 8. 
134 O’Halloran, The Politics of Adoption: Ius Gentium: Comparative Perspectives on Law and Justice (3rd edn, 
Springer 2015) 409. 
135 S. 7 of the Adoption Act 2000 (NSW). 
136 S. 46(1) of the Adoption Act 2000 (NSW). 
137 S. 95 of the Adoption Act 2000 (NSW). 
138 Art. 579 of the Quebec Civil Code. 
139 Arts. 543.1, 152.1, 574.1 and 132.0.1 of the Quebec Civil Code. 



 

 

type of adoption, rights and obligations may be retained between the child and his/her family 

of origin.140 Whether indigenous customary adoption will continue to apply is unclear, as it 

may be replaced by additional guardianship (tutelle suppletive), which allows a parent to 

appoint a person who will exercise guardianship and parental authority when it is impossible 

for the parents or one of them to exercise guardianship and parental authority fully.141 The 

child’s best interests – which is an unknown concept in indigenous custom – is applicable when 

the court makes a decision authorising additional guardianship.142 The current civil law 

adoption system, which – as indicated above – permits agreements to facilitate the exchange 

of information or interpersonal relationships between the adoptive parent and members of the 

child’s family of origin, may also reduce the incidences of indigenous customary adoption.143 

 

In Denmark, the court can allow contact if the child’s biological relatives request this,144 

especially if the child had contact with them before the adoption.145 England and Wales,146 

Portugal147 and South Africa148 also empower the court to allow contact between the adoptive 

family and the child’s family of origin. In Belgium, the child’s family of origin may be granted 

personal relations with the child even if they have never previously had a relationship with the 

child or, in the case of grandparents, even if they have never met the child.149 However, 

biological parents are rarely granted this right, as the law departs from the premise that 

mechanisms other than full adoption would be more suitable if it is in the child’s best interests 

to maintain the relationship between him/her and his/her original parents.150 In Austria, 

biological parents can have post-adoption contact with the child, if they qualify as third parties 

who are entitled to contact in the best interests of the child.151  

 

In Turkish law, it is unclear whether biological parents have contact rights after an adoption. 

The Turkish Civil Code is silent on this issue.152 Some writers and the Turkish Court of 

 
140 Art 132.0.1 of the Quebec Civil Code. 
141 Giroux and Langevin Report p.7. 
142 Art. 199.3 of the Quebec Civil Code. 
143 Giroux and Langevin Report p.7. 
144 S. 20 of the Parental Responsibility Act. 
145 Guidance notes (Vejledning) No. 9279 of 20 March 2019 5.9. 
146 Ss 51A and 51B of the Adoption and Children Act 2002. 
147 Law no. 143/2015, of 8.09; Art. 1986.3 Civil Code and Art. 56.5, Regime of the Procedure of Adoption. 
148 S. 234 of the Children’s Act 2005. 
149 Art. 375bis of the Belgian Civil Code. 
150 Swennen, F. (2006). “De juridische gevolgen van de adoptie” in De hervorming van de interne en de 
internationale adoptie. Senaeve, P. et Swennen, F. (eds) Antwerp: Intersentia, 121-163. 
151 S. 188(2) of the Austrian General Civil Code. 
152 Paksoy Report p. 8. 



 

 

Cassation are of the opinion that, since the lineage/filiation links between the child and his/her 

biological parents are maintained despite an adoption, the biological parents do have contact 

rights.153 According to this view, biological parents cannot give up this right.154 Some writers 

are of the view that biological parents may ask the court to grant them contact rights155 or may 

give up their contact rights at the time of adoption.156 According to another view, by consenting 

to the adoption, the parents necessarily give up their contact rights.157   

 

In Austria158 and Belgium,159 biological parents also have a secondary duty of support in 

respect of their child, despite the adoption. Thus, if the adoptive parents are unable to support 

the child, the biological parents must do so. In Turkey, the position is less clear. Some writers 

and the Court of Cassation are of the view that the biological parents’ duty of support ceases 

at the time of the adoption,160 while others argue that biological parents retain a secondary duty 

of support towards the child.161 It is clear though that the adopted child is obliged to support 

his/her adoptive and biological parents.162 It is doubted whether the retention of the parental 

duty of support amounts to recognition of multiple parents.   

 

In Germany, open adoption is not formally recognised by the law but, with the help of the 

adoption agency, adoptive parents and the child’s biological parents sometimes enter into 

agreements on open adoption.163 Compliance is solely at the discretion of the adoptive 

parents.164 

 

In Vietnam, the child’s adoptive and original parents can agree to an open adoption, but such 

agreements rarely occur.165 The agreement can permit the maintenance of some or all of the 

 
153 2HD. 2.7.2009, 1914/13138; Bülent Köprülü/Selim Kaneti, Aile Hukuku, İstanbul, 1989, s. 236; Turgut 
Akıntürk/ Derya Ateş, Aile Hukuku, Istanbul, 2019, s. 398. 
154 Paksoy Report p. 8. 
155 Art. 325. Cem Baygın, Soybağı Hukuku, İstanbul, 2010, s. 233. 
156 Hayrünnisa Özdemir/Ahmet Cemal Ruhi, Çocuk Hukuku, İstanbul, 2016, s. 863. 
157 Bilge Öztan, Aile Hukuku, Ankara, 2015, s. 996. 
158 Ss 198(3), 231 and 1220 et seq of the Austrian General Civil Code. 
159Art. 353-14 of the Belgian Civil Code. 
160 HGK. 27.12.1972, 2-269/1524; HGK., 15.6.1968, 2-1117/462; Emine Akyüz, Çocuk Hukuku, Istanbul, 2016, 
s. 149. 
161 Mustafa Dural/ Tufan Öğüz/ Alper Gümüş, Aile Hukuku, İstanbul, 2018, s. 503; Bilge Öztan, Aile Hukuku, 
Ankara, 2015, s. 999; Emine Akyüz, Çocuk Hukuku, Istanbul, 2016, s. 180; Hayrünnisa Özdemir/Ahmet Cemal 
Ruhi, Çocuk Hukuku, İstanbul, 2016, s. 863; Bilge Öztan, Aile Hukuku, Ankara, 2015, s. 1000. 
162 Bülent Köprülü/Selim Kaneti, Aile Hukuku, İstanbul, 1989, s. 236; Turgut Akıntürk/ Derya Ateş, Aile Hukuku, 
Istanbul, 2019, s. 1989. According to Art. 364 of the Turkish Civil Code. 
163 Sanders Report pp. 6-7. 
164 Sanders Report p. 7. 
165 Van Ngo Report p. 11. 



 

 

rights and obligations of the original parents after the adoption.166  

 

In Croatia167 and Estonia,168 the law does not provide for open adoption at all.  

 

5  Recognition of Multiple Parents in the Case of Kafala169 

None of the jurisdictions officially recognise kafala as a means to afford legal recognition to 

multiple parents. In Italy, the courts have on occasion recognised kafala as a type of open 

adoption.170  

 

Further, as the rapporteur for the Netherlands points out, kafala might entitle the child to live 

with his/her guardian in an EU Member State. This is so because the EU Court of Justice has 

ruled that, although kafala does not create a parent-child relationship, it might, under specific 

conditions, have the implication that the child must be granted a right of entry and residence in 

order to enable the child to live with his/her guardian in the host Member State.171 

 

6  Recognition of Multiple Parents in the Case of Donor-Assisted Reproduction 

(without Surrogacy) 

The discussion under this heading does not relate to donor-assisted reproduction via surrogacy, 

because surrogacy is discussed under a separate heading below.172  

 

Most of the jurisdictions surveyed regulate and permit donor-assisted reproduction. 

Luxembourg does not do so,173 but is in the process of producing legislation to create a legal 

framework for donor-assisted reproduction and access to information on a child’s origins.174 

Germany allows sperm donation, but not the donation of ova.175 Turkey does not allow donor-

assisted reproduction at all.176  

 
166 Van Ngo Report p. 11. 
167 Rešetar Report p. 1. 
168 Kull and Torga Report p. 5. 
169 For the definition of kafala see the instructions to Rapporteurs at the beginning of this General Report. 
170 Tribunal de Trento, 11/03/2002. 
171 Court of Justice of the European Union case C-129/18, 26 March 2019, ECLI:EU:C:2019:248 
(https://curia.europa.eu/jcms/jcms/j_6/en/). 
172 See para. 8 Recognition of Multiplicity of Parenthood in the Case of Surrogacy below. 
173 Hilger Report p. 4. 
174 Bills 6568 and 7674. 
175 Sanders Report p. 9. 
176 Paksoy Report p. 10. 



 

 

 

In Croatia, the law provides that the identity of the donor must be known,177 because the child 

who is born as a result of donor-assisted reproduction has the right to know his/her origin.178 

England and Wales also require the identity of gamete donors to be known,179 as do all states 

and territories in Australia.180 Since 1 July 2018, German law has required that the identity of 

men who donate sperm to official sperm banks must be known.181 It goes without saying that 

the mere fact that the donor’s identity is known does not mean that the donor is viewed as a 

parent who has responsibilities and rights. Conversely, it is clear that the law cannot confer 

responsibilities and rights on an anonymous donor. Several jurisdictions, including Greece,182 

Italy,183 Quebec,184 South Africa185 and Vietnam,186 prescribe that donors must be anonymous. 

Of course, some persons engage in donor-assisted reproduction outside the boundaries of the 

law. For example, a woman may use the sperm of a friend or acquaintance to fertilise herself 

at home. In such event, the identity of the donor will be known despite the prohibition on 

identifying the donor. In these circumstances, the ordinary rules of the law in respect of 

acquisition of parental status and responsibilities and rights would apply just as they would if 

the donor’s identity was unknown.  

 

In the jurisdictions where donor-assisted reproduction is allowed, the woman who gives birth 

to a child is the child’s legal mother. This rule applies regardless of whether the child was 

conceived using the gamete of a third-party donor or of the birth mother’s spouse or 

registered/civil partner. It also applies even if a third party donor’s identity may be disclosed. 

This is the position in, inter alia, Argentina,187 Australia,188 Austria,189 Belgium,190 Croatia,191 
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Denmark,192 England and Wales,193 Estonia,194 Germany,195 Greece,196 Italy,197 Poland,198 

Portugal,199 Quebec,200 the Netherlands,201 South Africa202 and Vietnam.203 It would also be 

the position in Turkey if donor-assisted reproduction were to occur despite the prohibition on 

gamete and embryo donations.204 As the birth mother alone is the child’s mother, the rule does 

not create multiple parents for the child.  

 

In many jurisdictions, the birth mother’s husband or registered/civil partner is presumed or 

legally considered to be the child’s father/parent to the exclusion of the donor, regardless of 

whether or not the donor’s identity may be disclosed. This is the position in, inter alia, 

Australia,205 Belgium,206 Croatia,207 England and Wales,208 Estonia,209 Greece,210 Poland,211 

Portugal,212 Quebec,213 the Netherlands,214 Turkey215 and South Africa.216 In some countries, 

such as Germany 217 and the Netherlands,218 the rule applies only to male spouses/partners, thus 
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excluding a birth mother’s female spouse or partner from automatically becoming the child’s 

legal parent. This rule, too, does not create multiple parents for the child.  

 

Returning to the position of the father of the child born of assisted-reproduction: If the birth 

mother is unmarried or if the presumption of paternity on the part of the birth mother’s husband 

is rebutted (where this is possible), the sperm donor can, in some jurisdictions, become the 

child’s legal parent by acknowledging the child or getting a court declaration that he is the 

child’s father, but then he alone will be the child’s father. Consequently, the rule does not add 

another parent for the child. This is the position in, inter alia, Belgium,219 Germany,220 

Greece,221 Poland222 and Turkey.223 In the Netherlands, a mother’s female partner can also use 

the acknowledgement procedure and thereby become the child’s legal parent to the exclusion 

of the donor.224 Denmark adopts a different approach to the legal parenthood of some sperm 

donors, but the outcome is also that the child has only one father. In Denmark, a sperm donor 

can be anonymous, non-anonymous, or known. An anonymous donor never becomes the 

child’s legal parent and has no legal relationship with the child. A non-anonymous donor also 

does not become the child’s legal parent, but the child has the right to contact the donor after 

the child turns 18.225 If the sperm donor is a known donor, he is the legal father if the child’s 

birth mother is unmarried.226 If spouses or partners use a known donor, they can agree to allow 

the donor – instead of the birth mother’s husband or partner –  to be the legal parent, or they 

can agree that the birth mother’s spouse or registered/civil partner is the child’s parent.227 The 

rapporteurs for Denmark are of the view that couples are likely to choose the latter option.228 

Doing so enables the birth mother’s heterosexual or same-sex spouse or partner to be the child’s 

second parent alongside the birth mother.229 In the Netherlands, a known sperm donor can also 

become the child’s parent if the parties agree that the mother’s partner will not acknowledge 

the child and that the sperm donor will acknowledge the child.230 In these cases too, the donor 

does not become an additional parent; the child still has only two parents. 
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In England and Wales, a partner of a woman who is not a party to a marriage or civil partnership 

can become the child’s parent if he/she meets the so-called “agreed fatherhood conditions”.231 

These conditions apply to males and females who did not donate a gamete for the assisted 

reproduction.232 The conditions are that the partner and the child’s mother must agree that the 

partner will become a parent, and that they must not be within the prohibited degrees of 

relationship.233  

 

In some jurisdictions, a mother can be the child’s only parent if she is single (i.e. she is not a 

party to a marriage or recognised partnership) and the sperm donor is anonymous. This is the 

position in, for example, Quebec234 and South Africa.235 In Greece,236 the birth mother is the 

child’s only parent if she does not have a spouse or registered partner and the sperm donor does 

not acknowledge the child. In principle, the position is the same in Germany.237 However, the 

German Federal Court of Justice has held an unmarried man who consented to his partner’s 

insemination with donor sperm liable for the maintenance of the child who was born as a result 

of the assisted reproduction even though the man refused to acknowledge the child.238 The 

court held that the man’s consent to the insemination constituted an “intentional assumption of 

parenthood” which resulted in his liability for child support.239 In England and Wales – where 

donors are not anonymous240 – the mother is the child’s only parent if she is not a party to a 

marriage or civil partnership and she does not have a partner who meets the “agreed fatherhood 

conditions” described above.241  

 

In some jurisdictions, donor-assisted reproduction is reserved for single women and 

heterosexual couples. This is the case in, inter alia, Greece242 and Poland.243 Jurisdictions such 
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as Belgium,244 Denmark,245 England and Wales,246 Estonia,247 Quebec248 and South Africa249 

apply the same rules regarding donor-assisted reproduction and the acquisition of parental 

responsibilities and rights to heterosexual and same-sex couples. In Austria, only female same-

sex partners have the same right to access assisted reproduction as heterosexual persons do.250 

The reason why male same-sex couples are excluded is that a male couple would need to use 

surrogacy to have a child and surrogacy is prohibited in Austria.251  

 

Position if a known donor wants to participate in raising the child 

In most jurisdictions, the anonymity or disclosure of the identity of the donor has no influence 

on the rules as to who becomes a child’s parent and this is the position regardless of whether 

the donor wants to participate in raising the child. Examples of such jurisdictions are Croatia,252 

Germany,253 Poland,254 Portugal255 and South Africa.256  

 

In South Africa, the donor is, in principle, disqualified from being a parent, because the 

definition of the term “parent” excludes any person who is biologically related to a child only 

because he/she donated a gamete for purposes of assisted reproduction.257 Despite this 

exclusion, a donor whose identity is known could, potentially, obtain parental responsibilities 

and rights in terms of a court order if he/she wanted to participate in raising the child and such 

participation is in the child’s best interests.258 If such an order is made, the donor would become 

an additional holder of parental responsibilities and rights. Thus, the child would get a third 

parent if he/she already has two married legal parents or a second parent if his/her mother is 

unmarried. The donor would probably face an uphill battle to convince the court that he/she 

should obtain full parental responsibilities and rights alongside the child’s married parents or 
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unmarried mother,259 but if the child has formed a bond with the donor, the court might be 

willing to confer contact rights on the donor.260 In Belgium,261 too, a gamete donor can be 

granted contact rights if this is in the child’s interests. 

 

In Argentina, courts have, in some instances, allowed the donor to become a third parent despite 

the fact that Argentine Civil and Commercial Code262 states that a person may not have more 

than two filial bonds. For instance, in Mar del Plata, Buenos Aires province, a same-sex couple 

and their child’s biological mother were recognised as the child’s parents and were allowed 

jointly to exercise paternal and maternal roles.263 

 

Denmark is a notable exception in respect of the position of a known sperm donor. As explained 

above, a known sperm donor is the legal father if the child’s birth mother is unmarried, and he 

can be the legal father if spouses or partners agree to allow him to be the legal parent. The 

common law rules that apply in England and Wales also create an exception for a known sperm 

donor who intends to become a parent of the child born as a result of the assisted reproduction. 

If he donated the sperm for the purposes of fertilising a particular woman and he and the woman 

had the agreed intention that he would become the child’s legal parent, he becomes the child’s 

legal parent.264 In the Netherlands, a known sperm donor and the woman to whom he donates 

his sperm can enter into an agreement which provides whether he can acquire the status of legal 

parent after the child’s birth. If the agreement provides that he will acknowledge the child and 

thereby become the child’s legal parent, the partner of the birth mother cannot also 

acknowledge the child.265 Therefore, the child cannot have more than two legal parents. 

 

The High Court of Australia has ruled that a known sperm donor can be declared the legal 

parent of the child.266 In this case, the birth mother and the sperm donor were listed as the 

child’s parents on the child’s birth certificate and the sperm donor played an active role in the 

child’s upbringing even though the child lived with the birth mother and her female partner. 

When the birth mother wanted to move to New Zealand with her partner and the child, the 
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sperm donor sought a parenting order stating that he has equal shared parental responsibility 

along with the child’s mother and stopping the mother from relocating the child. The court 

unanimously ruled that the sperm donor was a parent according to the natural and ordinary 

meaning of the word and that he qualified as a parent under the Family Law Act 1975 (Cth). 

The Rapporteur for Australia points out that this case is atypical, as it is unusual to record the 

sperm donor as one of the parents on the child’s birth certificate and to have a sperm donor 

who intends to play a role in the child’s upbringing. The court declined to resolve the issue of 

whether a sperm donor who did not have the intention of being involved in the child’s life could 

be found to be a legal parent,267 because the facts of the case did not concern this issue.268 

 

In Austria, a person can donate his/her gamete to a specific person (e.g. a family member or 

friend). The starting point is that the donor does not become the child’s legal parent. However, 

a known sperm donor – but not a known ovum donor – can be acknowledged as the child’s 

father if the mother or the child consents to this and the man who is the child’s existing legal 

father does not object.269 Alternatively, the donor can become the child’s legal father if the 

child270 applies for a so-called “exchange of fathers”.271 In this case, the child does not have 

two legal fathers, as one father replaces the other. 

 

7  Recognition of Multiple Parents in the Case of a “Three-Parent Child” 

The so-called “three-parent” medical technology is similar to in vitro fertilisation, but uses the 

genetic material of two females and one male, instead of only one female and one male. As a 

rule, the DNA of the one female is used to “correct” the DNA of the other female in order to 

remove genetic mutations that cause serious hereditary diseases. 

 

Most of the National Rapporteurs state that the law of their country does not make provision 

for three-parent children and that their jurisdictions do not permit such genetic manipulation. 

Australia is considering the legal viability of allowing mitochondrial donations, but at present 

it is not legally recognised.272 The national rapporteur for Turkey indicates that three-parent 
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technology is not regulated in that country but some in vitro fertilisation clinics are offering 

mitochondrial transplantation. The rapporteur is of the view that this is illegal, because 

surrogacy, gamete cell and embryo donations are forbidden in Turkey. She predicts that the 

Turkish legislator will soon explicitly forbid three-parent technology.273  

 

Generally, the ordinary rules on determination of parentage/filiation/kinship and the 

acquisition of the legal status of parent would apply to a three-parent child, were such a child 

to be born.274 Therefore, the child would not have three legal parents, but two. Thus, the persons 

who wished to have the child would be the child’s legal parents and the donor of any genetic 

material would not be legally related to the child and would have no rights or responsibilities 

in respect of the child.   

 

In South African law, it is uncertain whether mitochondrial transfer is prohibited and whether 

all three parents can be recognised.275 The Children’s Act 2005 expressly allows more than one 

person to hold the same parental responsibilities and rights in respect of the same child276 and 

does not set a limit on the number of holders of parental responsibilities and rights. However, 

the sections of the Act which relate to automatic acquisition of parental responsibilities and 

rights277 do not refer to three parents. They refer to a biological mother and father, and to a 

married person who is artificially fertilised together with her spouse, and excludes any gamete 

donor.278  

 

8  Recognition of Multiple Parents in the Case of Surrogacy 

The discussion below is restricted to national surrogacy; it does not extend to cross-

border/international surrogacy.  
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The jurisdictions surveyed adopt four different approaches to surrogacy. The first approach is 

to prohibit surrogacy altogether. This approach is adopted in Austria,279 Croatia,280 Estonia,281 

Germany,282 Italy,283 Quebec284 and Turkey.285 In these jurisdictions, the ordinary rules 

regarding acquisition of the status of legal parent would apply if surrogacy were nevertheless 

to occur. Thus, the woman who gave birth to the child would be the child’s mother. If she was 

married or a partner in a registered/civil partnership, her husband or partner would generally 

be the child’s other legal parent. The intended parents would have to adopt the child in order 

to obtain the legal status of parent and the adoption would, generally, substitute the adoptive 

parents for the child’s original parents.286 Where this is possible, the intended father could 

recognise the child and acquire parental responsibilities and rights in this way. Thus, for 

example, in Turkey, if the birth mother is single, the intended father would be able to recognise 

the child and then become the child’s legal father. If the birth mother is married, her husband 

would be the child’s legal father unless he filed a lawsuit called “rejection of the lineage”.287 If 

he did so, the intended father would be able to recognise the child and become the child’s legal 

father.288 Thus, the child would have only two legal parents. 

 

The second approach is slightly different to the first in that it allows altruistic surrogacy but 

does not permit a deviation from the ordinary rules regarding legal parenthood. This approach 

is adopted in Australia. Like the laws of the jurisdictions which prohibit surrogacy, Australian 

law confers parental status on the surrogate mother because she is the woman who gives birth 

to the child.289  Her husband/partner is also a legal parent of the child.290 To obtain the status 

of legal parents, the intended parents must obtain a parentage order.291  
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The third approach is neither to prohibit nor to allow surrogacy; instead, the law does not deal 

with it at all. This approach is adopted by Argentina,292 Belgium,293 Denmark,294 England and 

Wales, 295 Luxembourg,296 Poland,297 and the Netherlands.298 Because these jurisdictions do 

not have specific rules on surrogacy, the ordinary rules regarding acquisition of legal 

parenthood apply when surrogacy does occur. Like the jurisdictions which prohibit surrogacy, 

most of the countries that do not regulate surrogacy confer parental status on the woman who 

gives birth to the child, that is, the surrogate mother. This is also the starting point in Argentina, 

but in that country, some courts have held that whatever is not prohibited is allowed and have 

declared the rule that maternity is established by giving birth unconstitutional in surrogacy 

cases. In these cases, the intended parents have been declared to be the child’s legal parents to 

the exclusion of the surrogate mother.299 Returning to the position in the majority of 

jurisdictions that do not regulate surrogacy: The surrogate mother – being the woman who 

gives birth – is the child’s mother. If she has a husband or registered/civil partner, some 

jurisdictions confer the legal status of parent on the husband or partner to the exclusion of the 

intended father, while others confer the legal status of parent on the intended father to the 

exclusion of the mother’s husband or partner. In Poland300 and the Netherlands,301 the surrogate 

mother’s husband or partner is the child’s legal father regardless of whose sperm was used for 

the fertilisation of the surrogate mother. Denmark, in contrast, confers the status of legal parent 

on the man who donated the sperm for the fertilisation of the surrogate mother, and he may be 

the intended father.302 If the intended father did not donate sperm, he must adopt the child in a 

step-parent adoption in order to obtain the status of legal parent. Transfer of legal parenthood 

from the surrogate mother to the intended mother would also require the parties to go through 

a step-parent adoption process.303 In the Netherlands, the intended parents must adopt the child 

regardless of whether either or both of them donated gametes for the fertilisation of the 

surrogate mother.304 The intended parents need the consent of the surrogate mother for the 
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adoption.305 Further, before the adoption can take place, a child protection measure has to be 

initiated by the Child Care and Protection Board. This Board applies to the court for termination 

of the parental responsibilities of one or both parents, that is, the birth mother and her spouse 

or registered partner.306 The intending parents may, in the interim, be awarded joint 

guardianship.307 After a year of being a family and taking care of the child, the intended parents 

may apply to adopt the child.308 If the surrogate mother is single, one of the intended parents 

may legally recognise the child if the surrogate mother consents to this. Once the child has been 

legally recognised, the court can award sole parental responsibilities to the intended parent and 

the other parent may then apply to adopt the child.309 In England and Wales, too, an intended 

parent may obtain parental responsibilities if the surrogate mother is single and consents to the 

(male or female) intended parent being treated as the legal parent of the child, provided that 

the intended parent’s gamete was not used for the surrogate mother’s fertilisation.310 If the 

gamete of an intended parent was used, that intended parent is the child’s biological parent and 

can gain the status of legal parent through the common law.311 If the surrogate mother is single 

and she does not consent to any other person being the legal parent of the child, the child has 

one parent only, that is, the surrogate mother.312 Regardless of whether the surrogate mother is 

a party to a marriage or partnership or is single, legal parenthood can be transferred to the 

intended parents by way of a parental order.313  

 

The final approach is to recognise and regulate surrogacy and confer the status of legal parents 

on the intended parents to the exclusion of the birth mother and her spouse or registered/civil 

partner. The three countries in the survey which adopt this approach are Greece, South Africa, 

and Vietnam. These countries allow altruistic surrogacy but not commercial surrogacy. South 

African law permits gestational and traditional altruistic surrogacy as long as the child who is 

to be born of the surrogacy has a genetic link to at least one of the intended parents,314 while 

Vietnamese and Greek law allow only gestational altruistic surrogacy.315 In Vietnam, the 
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intended parents become the child’s legal parents from the time of the child’s birth,316 except 

if both intended parents die or lose their civil capacity to act before the child is delivered to 

them.317 In these exceptional circumstances, the birth mother has the responsibility and right to 

raise the child.318 South African law recognises the legal parenthood of the intended parents, 

provided that the surrogate motherhood agreement was approved and confirmed by the High 

Court before the artificial fertilisation of the surrogate mother. This rule applies regardless of 

whether the intended parents are of the opposite or the same sex.319 If the surrogate mother is 

genetically related to the child, she may terminate the surrogate agreement during her 

pregnancy or within 60 days of the child’s birth.320 If she terminates the agreement before the 

child’s birth, the intended parents do not become the child’s parents because the surrogate 

mother is considered the child’s legal parent at birth together with her spouse or partner. 

However, if the surrogate mother does not have a spouse or partner, the intended father 

becomes the child’s parent alongside the surrogate mother.321 If the agreement is terminated 

after the child’s birth, the parental responsibilities and rights acquired by the intended parents 

are terminated and vest in the surrogate mother and her husband or partner, or in the surrogate 

mother and the intended father if the surrogate mother does not have a spouse or partner.322 A 

surrogate motherhood agreement that does not comply with the requirements stipulated in the 

Children’s Act 2005 is invalid and the child is for all purposes deemed to be the child of the 

birth mother.323 Greece has a similar system of requiring court approval of surrogacy. If all 

legal conditions for surrogacy have been fulfilled and the surrogacy has been authorised by the 

court, the intended mother is the child’s legal mother from the time of the child’s birth.324 If 

the intended mother is married or has a registered partner, her spouse or registered partner 

becomes the child’s legal father. Another aspect of Greek surrogacy law that is similar to South 

African surrogacy law is that if the surrogate mother is genetically linked to the child because 

her ovum was used, she is in a better position to be the child’s legal parent than a surrogate 

mother who is not genetically linked to the child. In Greece, a surrogate mother whose ovum 

was used for the fertilisation that resulted in the pregnancy can challenge the legal status of the 

 
316 Art. 94 of the Marriage and Family Law 2014.  
317 Van Ngo Report p. 17. 
318 Van Ngo Report p. 17. 
319 Ss 292, 297 of the Children’s Act 2005. 
320 S. 298(1) of the Children’s Act 2005. 
321 S. 299(b) of the Children’s Act 2005. 
322 S. 299(a) of the Children’s Act 2005. 
323 S. 297(2) of the Children’s Act 2005.  
324 Art. 1464 par. 1 of the Greek Civil Code. 



 

 

intended mother within six months from the child’s birth.325 If the challenge succeeds, the 

surrogate mother becomes the child’s legal mother326 and the surrogate mother’s spouse or 

partner is henceforth presumed to be the child’s father.327 Her spouse or partner may, however, 

contest fatherhood.328  

 

Portugal will probably join the group of jurisdictions that confers parental status on the 

intended parents. In Portugal, surrogacy used to be recognised in limited circumstances.329 

Because parts of the legal regime of surrogacy were declared unconstitutional, surrogacy is 

currently unregulated in Portugal. The law that will probably become applicable once the 

constitutional impediments are overcome, states that the intended parents are the legal parents 

of the child.330 

 

Lastly, it should be noted that in some of the jurisdictions that do permit surrogacy or leave it 

unregulated, surrogacy is available only to heterosexual couples. This is the position in 

Greece331 and Vietnam.332 Portugal is set to allow lesbian couples to use surrogacy to have a 

child, but not male same-sex couples.333 It goes without saying that in countries where same-

sex marriage and partnership is not allowed (such as Poland334), same-sex couples are not 

legally permitted to use surrogacy to have a child.  

 

9  General Recognition of Multi-parenthood  

None of the countries surveyed have a general law that recognises multi-parenthood in a 

generic, broad manner. In Croatia, the Law Commission proposed such a general law, but it 

was rejected due to objections by the public.335 In its Consultation Paper on the reform of the 

law on surrogacy, the Law Commission of England and Wales, in conjunction with the Scottish 

Law Commission, stated that there could be merit in a future exploration of the possibility of 

 
325 Art. 1464 par. 2 of the Greek Civil Code. 
326 Art. 1464 par. 3 of the Greek Civil Code. 
327 Art. 1465 par. 1 of the Greek Civil Code and Art. 9 of Law 4356/2015 on registered partnerships. 
328 Art. 1467 of the Greek Civil Code and Art. 9 sent. 3 of Law 4356/2015 that stipulates, i.a., that Art. 1467 of 
the Greek Civil Code applies by analogy in cases of registered partnership.  
329 Law no. 25/2016, of 22.08. 
330 Art. 6 of Law no. 32/2006. 
331 Zervoggianni Report p. 15; 
332 Phuong, Pham Quyng (eds) Gay, bisexual and transgender person in Vietnam (Social Sciences 2013) 227.  
333 Vítor and Martins Report p. 16. 
334 Bugajski and Wysocka-Bar Report p.11. 
335 Rešetar Report pp. 6-7. 



 

 

allowing a child to have more than two legal parents, as this “would enable the legal position 

to reflect reality where there is genuine co-parenting of a child by three or four people.”336   

 

In the Netherlands, a multidisciplinary committee undertook research on multi-parent families. 

The report of the Committee was published in 2016.337 One of the revolutionary 

recommendations was that legal multi-parenthood should be allowed for a maximum of four 

parents in two households and that multi-parent responsibilities should be introduced.338 

Eventually, the Dutch government decided not to proceed with the reform, mostly because of 

the complexity of a four parent-system and an anticipated increase in conflicts if the child had 

multiple parents.339  Instead of opting for a multi-parenthood system, the government indicated 

that a system of partial parental responsibilities is the way forward to solve problems 

experienced by social parents.340 A draft Bill on shared care/custody has since been published 

for consultation.341 Unfortunately, the draft Bill does not afford full legal recognition to multi-

parent families. The draft Bill relates to partial parental responsibilities, which do not recognise 

the status of multi-parent families, and does not really resolve the problems arising from multi-

parenthood.342 The Rapporteur for the Netherlands predicts that this draft Bill will turn out to 

be no more than a step in the direction of the further law reform, which may result in more 

equality for multi-parent families.343  

 

In South Africa, there is no general law recognising multiplicity of parenthood, nor are there 

plans to enact such a law. It should, however, be noted that the Children’s Act 2005 gives no 

indication of the maximum number of legal parents a child may have. The Act makes provision 

for more than one person to acquire and exercise parental responsibilities and rights in respect 

of the same child, but it is unclear whether all co-holders of parental responsibilities and rights 

would qualify as the child’s parents.344  

 
336 Law Commission of England and Wales and Scottish Law Commission, “Building families through surrogacy: 
A new law” (June 2019), ss 7.85-7.90. 
337 State Committee on the Reassessment of Parenthood “Child and Parents in the 21st Century”. 
338 I. Boone, “Co-parenting before conception. The Low Countries’ approach to intentional multi-parent families”, 
Family & Law February 2018, DOI: 10.5553/FenR/.000034; N. Cammu, “Legal Multi-parenthood in Context: 
Experiences of Parents in Light of the Dutch Proposed Family Law Reforms”, Family & Law July 2019, DOI: 
10.5553/FenR/.000042. 
339 Parliamentary Papers II 2018/19, no. 33 836, 45, p. 11; Schrama Report p. 13. 
340 Parliamentary Papers II 2018/19, no. 33 836, 45, p. 11. 
341 https://www.internetconsultatie.nl/deelgezag.  
342 Schrama Report p. 14. 
343 Schrama Report p. 14. 
344 Louw Report p. 20. 



 

 

 

Finally, it is interesting to note that Vietnam does not have a law that recognises multi-

parenthood, but its Marriage and Family Law 2014 protects multi-generational families, such 

as grandparents, parents, and children who live together.345 The Law also regulates the 

responsibilities and rights of daughters-in-law, sons-in-law and parents-in-law who live in the 

same household.346  

 

  

 
345 Van Ngo Report p. 18. 
346 Van Ngo Report p. 18. 



 

 

PART B. DIVERSITY AND PLURALITY OF FAMILY’S FUNCTIONS 

1  Legal Recognition of Various Functions of the Family  

Because these issues are closely bound up with local traditions and culture, there is no universal 

definition or understanding either of the concept of “family” or of its functions. Consequently, 

a unit which qualifies as a family for purposes of legal protection in one jurisdiction may not 

qualify as such in another. The same applies to a particular function of the family. Even within 

a single jurisdiction, a particular type of family or a particular function of the family may 

qualify for protection in one area but not in another.347 It should also be borne in mind that 

there is a difference between the existence of a particular family function and the legal 

protection of the function,348 and that all functions may not be recognised in respect of all units 

that qualify as a family within a particular jurisdiction. For instance, in Austria,349 Belgium350 

and Italy,351 multiple family functions are recognised but they do not receive the same level of 

recognition and protection in all the types of families that occur in each of these countries. 

Further, the concept of “family” keeps changing due to, inter alia, social development and 

medical advancements, for example in the field of assisted reproduction.352 The functions of 

the family also change over time.353 

 

Some of the Rapporteurs stated that it was difficult to identify the various functions of the 

family and to indicate the extent to which their countries’ law recognises these functions, 

because the functions and the policy with regard to the functions are not spelled out.354 

Consequently, the various functions and the law’s recognition of these functions are largely 

matters of conjecture and personal opinion.355 Furthermore, family law is not the only field that 

is relevant in determining the extent of the legal recognition of the various functions of the 

family. Because fields such as tax law, the law of succession/inheritance, social security law, 

and criminal law place families or family members in a special position, they must also be 

 
347 E.g., in South Africa, all types of polygamous marriages do not receive the same recognition. Polygamous 
customary marriages are fully recognised, but polygamous religious marriages are recognised for limited purposes 
only: Louw Report p. 9. 
348 Gallus, Leleu, Mathieu and Swennen Report p. 13. 
349 Buchstätter, Krombach and Roth Report p. 16. 
350 Gallus, Leleu, Mathieu and Swennen, Report p. 14. 
351 Aluffi Report p. 21. 
352 See e.g, Buchstätter, Krombach and Roth Report p. 16. 
353 Zervogianni Report p. 16. 
354 Fenton-Glynn and Scherpe Report p. 6; Sanders Report p. 16; Schrama Report p. 15; Bugajski and Wysocka-
Bar Report p. 12. 
355 See e.g. Sanders Report p. 16; Schrama Report p. 15; Bugajski and Wysocka-Bar Report p. 12. 



 

 

considered.356 Regional and international instruments, too, influence the recognition and 

protection that is afforded to various types of families and various family functions, because 

local law is tested against these instruments and must be adapted because of successful court 

challenges based on these instruments. For example, in Europe, decisions by the European 

Court of Human Rights have compelled countries to adapt their laws to accommodate new 

notions of the family and its functions.357   

 

Despite the abovementioned difficulties, most Rapporteurs agree that providing economic 

security and financial support to children and economically weaker family members is an 

important function of the family and is recognised as such by the law.358 The issue of whether 

the State views a family as consisting of individual people or as a unit, influences the extent of 

the legal protection that is afforded to this function. In countries where the State prizes 

individual responsibility, the premise is that each person must ensure his/her own economic 

welfare, regardless of whether or not he/she is in a family relationship and has care 

responsibilities in respect of spouses, partners, children or other relatives.359 For example, in 

the Netherlands, community of property and post-divorce maintenance have been limited, thus 

imposing the State’s preference for individual responsibility on spouses and partners.360 In 

Belgium, too, the premise is that the functions of the family are performed by the individual 

members of the family for the benefit of individual members of the family.361 In Germany, 

entitlement to post-divorce maintenance has also been restricted, but the family is still seen as 

the main source of economic security.362  

 

As the Rapporteurs from Quebec indicate, an important consideration in the context of the 

economic security and financial support function of the family is that vulnerable family 

 
356 Schrama Report p. 15; Bugajski and Wysocka-Bar Report p. 17. 
357 Buchstätter, Krombach and Roth Report p. 16; Aluffi Report p. 21. 
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and Swennen Report p. 18; Denmark: Lund-Andersen and Pedersen Report p. 12; England and Wales: Fenton-
Glynn and Scherpe Report pp. 8-10; Estonia: Kull and Torga Report pp. 10-12; Germany: Sanders Report p. 16; 
Greece: Zervogianni Report p. Portugal: Vítor and Martins Report pp. 18, 19, 20 and 21; The Netherlands: 
Schrama Report p. 15; South Africa: Louw Report p. 23; Turkey: Paksoy Report pp. 13 and 14; Vietnam: Van 
Ngo Report pp. 19 and 20. 
359 Schrama Report p. 15. 
360 Schrama Report p. 15. 
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members must be protected while the individual freedoms of family members must 

simultaneously be respected.363  

 

Having and raising children are also recognised as functions of the family (or of some 

families).364 Some jurisdictions even view having children as the natural function of the 

family.365 The absence of children does not mean that there is no “family”. Some jurisdictions 

do, however, provide public assistance for assisted reproduction and some extend such access 

to people who fall outside the ambit of the traditional, heterosexual family. For example, in 

Denmark, single women, same-sex and heterosexual couples can have free fertility treatment 

at public clinics.366 By providing financial aid to parents, the State also recognises that raising 

children is a function of the family. Such aid is provided, for instance, by way of the Child and 

Youth Benefit in Denmark367 and the Child Support Grant in South Africa.368 Denmark and 

South Africa set an income threshold for the grants. In South Africa, the grant is restricted to 

low-income families, while the Danish income threshold is so high that most families with 

children receive the grant.369 On top of the grant, single parents in Denmark receive an extra 

amount from the State.370 Argentina,371 the Netherlands372 and Germany also give grants to 

family members. The Rapporteur for Germany goes so far as to state that the family “functions 

as a main source of income through child, spousal and parental support” in that country.373 

Obviously, the laws relating to parental responsibilities and rights, legal parenthood, adoption, 

affiliation and so forth – which formed the subject of Part I of this report – also afford 

recognition to the family’s function of having and raising children.   

 

Several jurisdictions recognise that the family functions as a place where persons take care of 

each other.374 In Australia, the caring role of a spouse or de facto partner is recognised as a 

 
363 Giroux and Langevin Report p.21. 
364 See e.g. Argentina: Medina Report p. 21; Australia: Kha Report p. 15; Denmark: Lund-Andersen and Pedersen 
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Turkey: Paksoy p. 13; Vietnam: Van Ngo Report p. 19. 
365 Turkey: Paksoy Report p. 13. 
366 Lund-Andersen and Pedersen Report pp. 11-12. 
367 Lund-Andersen and Pedersen Report p. 12. 
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non-financial contribution and is one of the factors in determining the division of relationship 

property.375 Australian law also protects close personal relationships other than marriages or 

de facto relationships between two adults who live together if one of the adults provides 

domestic support and personal care to the other or both adults provide domestic support and 

personal care to each other.376 Such relationships can exist between, inter alia, siblings or a 

grandparent and an adult grandchild, thus giving legal recognition to the function of care within 

the extended family. In Italy, the burden of taking care of children, the elderly and persons 

living with disabilities falls predominantly on family members – particularly women – because 

the State does not provide extensive public services.377  The position in Quebec is similar, 

because the Welfare State has waned.378 In Germany, around 71% of all people who need care 

are cared for by family members at home.379 The State recognises this burden, not only through 

the child, spousal and parental support grants referred to above, but also by affording the 

persons who provide care the right to take time off from work.380 In Croatia, children’s duty to 

take care of their elderly and infirm parents is stipulated in the Constitution381 and the Family 

Act 2015 compels family members to help and respect each other.382 

 

Another function of the family is to provide a special bond, which is legally recognised and 

protected inter alia by family members being placed in a preferential position to be appointed 

as a guardian or curator, a right not to testify in criminal proceedings, and a special duty of 

care. This is the position in, for instance, the Netherlands.383  

 

The Rapporteur for Greece identifies another function of the family, namely that it is a refuge 

of love and companionship. She states that this function has been recognised through 

liberalised divorce laws and the recognition of cohabitation agreements for heterosexual and 

same-sex couples.384 This function goes hand in hand with the function of raising children, as 

children’s interests are served best by being raised in a loving environment.385 Vietnamese law 
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also seems to recognise that the family has the function of being a refuge, for Article 2 of the 

Marriage and Family Law 2014 states that the law has the purpose of building prosperous, 

progressive and happy families. The Belgian report refers to the special family function of 

allowing the members of the family to flourish towards a sufficient degree of autonomy and 

happiness, through the love, affection, and mutual aid or sharing that normally characterises 

family life.386 In this regard, the State and the laws it enacts must be wary of encroaching on 

or intervening in private life, for fear of unduly limiting the right to self-determination. The 

Belgian Rapporteurs consider their country to be one of the most advanced jurisdictions in the 

world in respecting self-determination.387 

 

2  The Functions which are Predominantly Favoured 

Some Rapporteurs state that it is difficult, or even impossible, to answer this question, because 

no function is expressly favoured, research on this issue is hard to come by, and the answer 

depends on how predominance is determined and measured.388 Some Rapporteurs identify the 

function of having and raising children as the one that is predominantly favoured in their 

jurisdiction,389 while others identify the economic security and financial support function as 

predominating.390 Another group of Rapporteurs is of the view that both of these functions 

predominate in their jurisdictions.391 The Greek Rapporteur identifies the family’s function of 

being a refuge of love and companionship as predominating in Greece, but states that the 

function goes hand in hand with the function of raising children.392  
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3  The Role of Children in the Legal View on the Functions of the Family 

In general, the law in the countries surveyed does not view the family’s functions differently 

depending on whether children are present in the family.393 However, if children are present, 

the function of raising children may be elevated above the other functions of the family.394 

Furthermore, the presence of children plays a role in respect of the scope of the functions of 

the family in that families with children have to provide economic security and financial 

support, not only to the adults in the family, but also to the children. Families with children 

may also receive greater State assistance than families without children, for example by way 

of free schooling, tax benefits and State grants.395 Furthermore, as is quite obvious, the 

caretaking function of the family encompasses more people if there are children in the family. 

In some jurisdictions, childcare responsibilities may be taken into account in awarding 

maintenance and/or dividing property on divorce or separation.396 Finally, it should be noted 

that the question whether a child is a stepchild, biological child, child born as a result of donor-

assisted reproductive technology, “three-parent” child, or a child born as a result of surrogacy 

plays no role in respect of the functions of the family or the scope of the functions.397 

 

Conclusion 

 

The first objective of the questionnaire on the theme “Diversity and Plurality in the Law: 

Family Forms and Family’s Functions” was to determine whether, and if so, how, family law 

in the jurisdictions surveyed recognises that a child can have multiple parents. The information 

provided by the Rapporteurs shows that, in most jurisdictions, the starting point is that family 

law recognises only two legal parents.  

 

Generally, in countries that do not permit same-sex marriages/partnerships, the two parents 

who are legally recognised are one male and one female person, that is, one father and one 

mother. The law in all the jurisdictions consider the woman who gives birth to be the child’s 
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mother. Thus, gestation, not a biological (genetic) link is the determining factor in so far as 

legal motherhood is concerned. For the father, in contrast, either marriage to (or a legally 

recognised partnership with) the birth mother, or a biological link is the foundation of legal 

parenthood. If the birth mother has a husband/partner, this person is the child’s father (or 

second parent, if the particular jurisdiction recognises same-sex marriages/partnerships). If the 

presumption of paternity is rebutted, the biological father (i.e. the person whose sperm merged 

with the mother’s ovum) can, in some jurisdictions, become the child’s legal parent by 

acknowledging the child or getting a court order declaring that he is the child’s father, but then 

he alone will be the child’s father. In other words, the biological father does not become an 

additional parent. However, in some countries, the courts are allowing both the biological 

father and the mother’s husband/partner to be the child’s legal parent if this is in the best 

interests of the child. If the birth mother is unmarried and not a party to a recognised 

partnership, the law generally adopts one of two approaches: (i) the biological father is the 

child’s second legally recognised parent if he acknowledges the child or gets a court order 

declaring that he is the child’s father; or (ii) the mother is the child’s only legally recognised 

parent.  

 

“Three-parent” technology does not alter application of the abovementioned rules. Assisted 

reproduction without surrogacy changes the rules, but does so without adding another parent. 

In the case of assisted reproduction without surrogacy, the husband/partner of the birth mother 

is the child’s second parent regardless of whether his sperm was used for the assisted 

reproduction; that is, it is irrelevant whether he is the child’s biological father. If surrogacy 

takes place, the jurisdictions generally adopt one of two approaches: (i) the surrogate mother’s 

husband/partner is the legal parent to the exclusion of the intended father; or (ii) the intended 

father is the legal parent to the exclusion of the mother’s husband or partner. Here, too, the 

child has only two legal parents.  

 

If the two legally recognised parents are married or are partners in a recognised partnership and 

their relationship ends, both of them remain the child’s legal parents. They retain all the 

responsibilities and rights encompassed in legal parenthood unless the court orders otherwise. 

The same applies if the child’s parents were never married and were not partners in a recognised 

partnership but jointly had parental responsibilities and rights in respect of the child (for 

example, because the father recognised the child). 



 

 

 

If one of the parents remarries or enters into a new legally recognised partnership, the step-

parent usually does not become the child’s third legal parent, unless he/she adopts the child. In 

some jurisdictions, the step-parent adoption does not terminate the child’s legal relationship 

with his/her parents of origin and can therefore be said to result in the child having multiple 

parents. In other jurisdictions, the adoption terminates the child’s legal relationship with the 

parent who is not married to the step-parent or is not the step-parent’s partner. In the latter 

instance, the step-parent replaces the other parent as legal parent, resulting in the child still 

having only two legal parents. If the step-parent does not adopt the child, he/she can acquire 

responsibilities and rights by way of a court order, an agreement, delegation or a mandate or in 

terms of a specific statutory provision which confers a right or imposes a responsibility on the 

step-parent. Delegation and a mandate does not have the result that the step-parent legally 

becomes an additional parent to the child. If the step-parent obtains responsibilities and rights 

by way of a court order or an agreement, the scope of the responsibilities and rights determine 

whether the step-parent can be said legally to have become an additional parent to the stepchild. 

Some jurisdictions impose a duty of support on a step-parent. This duty, on its own, does not 

amount to recognising the step-parent as an additional parent of the stepchild. In some 

jurisdictions, if the relationship between the child’s parent and the step-parent ends, the step-

parent has or may acquire a right to maintain contact with the child. This right to contact may 

qualify as legal recognition of the step-parent’s position as an additional parent to the stepchild 

and may, in this sense, constitute recognition of multiplicity of parenthood. 

 

Subject to exceptions relating to some step-parent adoptions, full adoption normally substitutes 

the adoptive parents as legal parents for the parents of origin. Kafala is not legally recognised 

in the jurisdictions surveyed and does not result in a similar change of legal parenthood. In 

some jurisdictions, the child’s original parents retain their duty of support after the adoption. It 

is doubted whether the retention of this duty amounts to recognition of multiple parents. If the 

family of origin (or some members of that family) have contact rights in respect of the child, 

this might qualify as recognition of multiple parents after the adoption, albeit in a limited sense. 

Entitling the family of origin to the right to obtain information about the child does not, 

however, qualify as recognising multiple parents after the adoption.  

 



 

 

None of the jurisdictions have, or plan to introduce, a general law that recognises multi-

parenthood in a generic, broad manner.  

 

The second main objective of the questionnaire was to determine which family functions the 

law recognises and favours, and whether the presence of children in the family makes a 

difference in this regard. The main functions identified by the Rapporteurs are the provision of 

economic security and financial support to children and economically weaker family members; 

having and raising children; being a place where persons take care of each other; providing a 

special bond to the family members; and being a refuge of love and companionship. 

 

The two functions which predominate are the provision of economic security and financial 

support to children and economically weaker family members, and having and raising children.  

 

Generally, the law in the countries surveyed does not view the family’s functions differently 

depending on whether children are present in the family. However, if children are present, the 

function of raising children may be elevated above the other functions and, naturally, the scope 

of the provision of economic security and financial support and of caretaking responsibilities 

is increased. 

 

The question whether a child is a stepchild, biological child, child born as a result of donor-

assisted reproductive technology, “three-parent” child, or a child born as a result of surrogacy 

plays no role in respect of the functions of the family or the scope of the functions. 

  



 

 

ANNEXURE A 

 

QUESTIONNAIRE – DIVERSITY AND PLURALITY IN THE LAW: FAMILY 

FORMS AND FAMILY’S FUNCTIONS 

 

Guidelines for national rapporteurs 

 

Part A of the questionnaire that follows below investigates diversity and plurality of family 

forms, while Part B relates to the family’s functions. With respect to each question in each of 

the parts, please discuss your national law; that is, consider your specific country’s Constitution 

(where applicable), legislation and case law. Where international and regional laws have 

resulted in changes to, or development of, your national law, please consider such changes and 

developments too.  

 

You need not elaborate on the following topics: 

 

- Private International Law; 

- Medical Law; 

- cultural, indigenous, and religious rights; 

- legal pluralism. 

 

As multicultural challenges in Family Law were the focus of the 20th Congress of the 

International Academy which took place in Fukuoka, Japan in 2018, Part A of the questionnaire 

does not seek to consider the multiplicity/plurality of civil, cultural, indigenous and religious 

unions. Instead, it deals with diversity and plurality in respect of families involving children, 

specifically families where children have multiple parents.   

 

For the sake of comparability, we need to depart from a common understanding of the topic at 

issue. For this purpose, the multiple-parent families that are covered in Part A are limited to: 

 

- step-families where children from one or both spouses/partners are raised in the 

 same household; 



 

 

- families where children are raised in more than one household, for example because 

 their parents are jointly exercising custody/care after separation or have never shared a 

 household but share parenting responsibilities; 

- polygamous families where children are raised in a household where one party has more 

than one wife/husband/partner; 

-   open-adoption families, that is families where children have been adopted but maintain 

links (legal or de facto) with their biological families; 

-  families where children have not been adopted but live in a household in terms of a 

kafala. (Islamic law does not permit adoption. The Islamic concept that is closest to the 

notion of “adoption” is kafala/kafalah. By way of kafala, a person other than the child’s 

biological parent undertakes, in terms of Islamic law, to maintain, educate, protect and 

care for a child like a biological parent would, but the child does not become entitled to 

bear the family name of, or automatically to inherit from, the person who has assumed 

responsibility for the child.);   

- families where a child was born as a result of donor-assisted reproductive  technology 

using one male and one female gamete (i.e. sperm and an egg/ovum); 

- families where a child was born as a result of so-called “three-parent” medical 

technology. (This technology is similar to in vitro fertilisation, but uses the genetic 

material of two females and one male, instead of only one female and one male. As a 

rule, the DNA of the one female is used to “correct” the DNA of the other female in 

order to remove genetic mutations that cause serious hereditary diseases.)398; 

- families where a child was born as a result of surrogacy. 

 

QUESTIONNAIRE 

 

PART A. DIVERSITY AND PLURALITY OF FAMILY FORMS 

 

1. Does your country’s law recognise multiplicity of parenthood in the context of 

 step-families?  

 

 
398 The technique has been used in, inter alia, Mexico, Ukraine and the United Kingdom: see S Reardon “Reports 
of ‘three-parent babies’ multiply” Nature, 19 October 2016; E Callaway “Historic decision allows UK researchers 
to trial ‘three person’ babies” Nature, 15 December 2016; S Reardon “Genetic details of controversial ‘three-
parent baby’ revealed” Nature, 3 April 2017. 



 

 

 (i) Specifically, does your country’s law confer legal responsibilities and rights 

 on a step-parent who shares a household with the child’s parent? If so, does the step-

 parent have the same legal responsibilities and rights as the parent with whom the step-

 parent shares a household? Briefly explain your answer. Also explain the position if the 

 responsibilities and rights of the parent and step-parent clash or compete with one 

 another. 

 

 (ii) If your country’s law confers legal responsibilities and rights on a step-

 parent, does the step-parent have the same legal responsibilities and rights as the parent 

 with whom he or she does not share a household? (In other words, does the step-parent 

 have the same legal responsibilities and rights as the child’s other parent?) Briefly 

 explain your answer. Also explain the position if the responsibilities and rights of the 

 parent and step-parent clash or compete with one another. 

  

2. Does your country’s law recognise multiplicity of parenthood if a child is raised in 

 more than one household? If so, briefly explain your answer with specific reference to 

 the legal responsibilities and rights conferred on each of the parents. Also explain  the 

 position if the various parents’ responsibilities and rights clash or compete with one 

 another. 

 

3. Does your country’s law recognise multiplicity of parenthood if a child is raised in 

 a polygamous family? If so, briefly explain your answer with specific reference to 

 the legal responsibilities and rights conferred on each of the parents. Also explain the 

 position if the various parents’ responsibilities and rights clash or compete with one 

 another. 

 

4. Does your country’s law recognise multiplicity of parenthood in the case of an open 

 adoption (as defined under the guidelines for national rapporteurs)? If so, briefly 

 explain your answer with specific reference to the legal responsibilities and rights 

 conferred on each of the parents. Also explain the position if the various parents’ 

 responsibilities and rights clash or compete with one another. 

 

5. Does your country’s law recognise multiplicity of parenthood in the case of kafala (as 

 defined under the guidelines for national rapporteurs)? If so, briefly explain your 



 

 

 answer with specific reference to the legal responsibilities and rights conferred on each 

 of the parties. Also explain the position if the various parties’ responsibilities and rights 

 clash or compete with one another. 

 

6. (i) Does your country’s law recognise the parenthood of the birth mother, her 

spouse/partner, and the donor if a child was  born as a result of donor-assisted 

reproductive technology using one male and one female gamete and the donor 

was/donors were anonymous? If so, briefly explain your answer with specific reference 

to the legal responsibilities and rights conferred on each of the parties. Also explain the 

position if the various parties’ responsibilities and rights clash or compete with one 

another. 

 

 (ii) Would your answer to Question 6(i) have been different if one (or both) of the 

 donors was not anonymous and wanted to participate in raising the child? If so, briefly 

 explain your answer. Also explain the position if the various parties’ responsibilities 

 and rights clash or compete with one another. 

 

7. Does your country’s law recognise all three parents in the case of a “three-parent 

 child” (as defined under the guidelines for national rapporteurs)? If so, briefly explain 

 your answer with specific reference to the legal responsibilities and rights conferred on 

 each of the parents. Also explain the position if the various parents’ responsibilities 

 and rights clash or compete with one another. 

 

8. Does your country’s law recognise the parenthood of the surrogate, the biological 

parents, and the intended parents in the case of surrogacy? If so, briefly explain your 

answer with specific reference to the legal responsibilities and rights conferred on each 

of the parents. Also explain the position if the various parties’ responsibilities and rights 

clash or compete with one another. 

 

9. Would your answers to any of the above questions have been different if the parties 

 were involved in a same-sex relationship? Briefly explain your answer. 

 

10. Does your country have, or plan to introduce, a general law that recognises multi-

 parenthood in a generic, broad manner, for example by stating which people can legally 



 

 

 qualify as a child’s parent and prescribing the maximum number of legal parents a child 

 may have? If so, briefly explain the main provisions of the law or planned law.  

 

11. Please provide any additional comments and information you consider important in 

respect of the diversity and plurality of family forms in your country. 

 

PART B. DIVERSITY AND PLURALITY OF FAMILY’S FUNCTIONS 

 

1. To which extent does your country’s law recognise that the family may have various 

 functions, including producing and raising children, protecting the vulnerable (i.e. 

 women and children), providing economic security, and fulfilling caring functions? 

  

2. Which of the functions is predominantly favoured by your country’s law? Briefly 

 explain your answer. 

 

3. Does your country’s law view the family’s functions differently depending on whether 

 children are present in the family? If so, does the view of your country’s law as regards 

 the family’s functions differ depending on whether or not the children are step-children, 

 biological children, children born as a result of donor-assisted reproductive 

 technology, “three-parent” children, or children born as a result of surrogacy?  Briefly 

 explain your answer. 

 

4.      Please provide any additional comments and information you consider important in 

respect of the diversity and plurality of the family’s functions in your country. 
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QUESTIONNAIRE – DIVERSITÉ ET PLURALITÉ DE FORMES FAMILIALES ET 

FONCTIONS FAMILIALES. 

 

Lignes directrices pour les rapporteurs nationaux 

 

La partie A du questionnaire qui suit examine la diversité et la pluralité des formes familiales, 

tandis que la partie B se rapporte aux fonctions de la famille. Veuillez mentionner votre droit 

national pour chaque question de chacune des parties en tenant compte de la Constitution de 

votre pays (le cas échéant), de la législation et de la jurisprudence. Lorsque les lois 

internationales et régionales ont entraîné des changements ou des développements de votre 

droit national, merci de les indiquer.  

 

Vous n’avez pas besoin d’aborder les sujets suivants : 

 

- Droit international privé ; 

- Droit médical ; 

- Droits culturels, religieux et des peuples originaux, etc. ; 

-            Pluralisme juridique. 

 

Comme les défis multiculturels en droit de la famille ont été au centre du 20ème Congrès de 

l’Académie internationale qui a eu lieu à Fukuoka (Japon, 2018), la partie A du questionnaire 

ne cherche pas à traiter de la multiplicité/pluralité des unions civils, culturels, indigènes et 

religieux. Elle se concentre sur la diversité et la pluralité des familles impliquant des enfants, 

en particulier les familles où les enfants ont plusieurs parents.   

Pour mieux comparer, il nous faut, comme point de départ, une compréhension 

commune du sujet. À cette fin, les familles multi-parentales traitées par la partie A sont 

entendues comme: 

 

- des familles recomposées où les enfants d’un ou de deux conjoints/partenaires sont 

élevés dans le même foyer ; 

 

- des familles où les enfants sont élevés dans plus d’un foyer, par exemple parce que 

leurs parents exercent conjointement l’autorité parentale après la séparation ou n’ont 

jamais partagé un foyer mais partagent des responsabilités parentales ; 



 

 

 

- des familles polygames où les enfants sont élevés dans un foyer où une partie a plus 

d’une femme/partenaire ; 

 

-   des familles d’adoption ouverte, c’est-à-dire des familles où des enfants ont été adoptés, 

mais qui conservent des liens (légaux ou de facto) avec leurs familles biologiques ; 

 

-  des familles où les enfants n’ont pas été adoptés mais vivent dans un foyer en termes 

de kafala. (La loi islamique ne permet pas l’adoption. Le concept islamique qui est le 

plus proche de la notion d’« adoption » est kafala/kafalah. Par le biais de kafala, une 

personne autre que le parent biologique de l’enfant s’engage, au terme de la loi 

islamique, à maintenir, éduquer, protéger et soigner un enfant comme un parent 

biologique, mais l’enfant n’est pas habilité à porter le nom de famille et ne devient pas 

automatiquement hériter de la personne qui a assumé la responsabilité de l’enfant). 

 

– des familles où un enfant est né à la suite d’une technique de reproduction assistée à 

l’aide d’un donneur de gamètes, masculin ou féminin (c’est-à-dire, le sperme ou 

l’œuf/ovule) ; 

 

– des familles où un enfant est né à la suite d’une technologie médicale dite « à trois 

parents » (Cette technologie est similaire à la fécondation in vitro, mais utilise le 

matériel génétique de deux femmes et d’un homme, au lieu d’une seule femme et d’un 

homme. En règle générale, l’ADN de l’une des femmes est utilisé pour "corriger" 

l’ADN de l’autre femme afin d’éliminer les mutations génétiques qui causent des 

maladies héréditaires graves)399; 

 

– des familles où un enfant est né à la suite d’une gestation pour autrui. 

 

QUESTIONNAIRE 

 

 
399 La technique a été utilisée, dans le Mexique, l’Ukraine et le Royaume-Uni, et autres pays. Voir S Reardon 
“Reports of ‘three-parent babies’ multiply” Nature, 19 October 2016; E Callaway “Historic decision allows UK 
researchers to trial ‘three person’ babies” Nature, 15 December 2016; S Reardon “Genetic details of controversial 
‘three-parent baby’ revealed” Nature, 3 April 2017. 



 

 

PARTIE A. DIVERSITÉ ET PLURALITÉ DES FORMES FAMILIALES 

1. La loi de votre pays reconnaît-elle la multiplicité de la parentalité dans le contexte de 

la famille recomposée ? 

 

(i) En particulier, la loi de votre pays confère-t-elle des responsabilités et des droits 

légaux à un beau-parent qui partage un foyer avec le parent de l’enfant ? Dans 

l’affirmative, le beau-parent a-t-il les mêmes responsabilités juridiques et les 

mêmes droits que le parent avec lequel le beau-parent partage un foyer ? Expliquez 

brièvement votre réponse. Expliquez également la situation si les responsabilités et 

les droits du parent et du beau parent s’affrontent ou se concurrencent les uns avec 

les autres. 

 

(ii) Si la loi de votre pays confère des responsabilités et des droits légaux à un beau-

parent, le beau-parent a-t-il les mêmes responsabilités juridiques et les mêmes droits 

que le parent avec lequel il ne partage pas un foyer ? (En d’autres termes, le beau-

parent a-t-il les mêmes responsabilités juridiques et les mêmes droits que l’autre 

parent de l’enfant ?) Expliquez brièvement votre réponse. Expliquez également la 

situation si les responsabilités et les droits du parent et du beau parent s’affrontent 

ou se concurrencent les uns avec les autres. 

 

2. La loi de votre pays, reconnaît-elle la multiplicité des parents si un enfant est élevé dans 

plus d’un foyer ? Le cas échéant, expliquez brièvement votre réponse en vous référant 

spécifiquement aux responsabilités et droits légaux conférés à chacun des parents. 

Expliquez également la situation si les responsabilités et les droits des différents parents 

se heurtent ou se concurrencent entre eux. 

 

3. La loi de votre pays reconnaît-elle la multiplicité de la parentalité si un enfant est élevé 

dans une famille polygame ? Le cas échéant, expliquez brièvement votre réponse en 

vous référant spécifiquement aux responsabilités et droits légaux conférés à chacun des 

parents. Expliquez également la situation si les responsabilités et les droits des 

différents parents se heurtent ou se concurrencent entre eux. 

 

4. La loi de votre pays reconnaît-elle la multiplicité des parents dans le cas d’une adoption 

ouverte (telle que définie dans les lignes directrices pour les rapporteurs nationaux) ? 



 

 

Le cas échéant, expliquez brièvement votre réponse en vous référant spécifiquement 

aux responsabilités et droits légaux conférés à chacun des parents. Expliquez également 

la situation si les responsabilités et les droits des différents parents se heurtent ou se 

concurrencent entre eux. 

 

5. La loi de votre pays reconnaît-elle la multiplicité de la parentalité dans le cas de la 

kafala (telle que définie dans les lignes directrices pour les rapporteurs nationaux) ? Le 

cas échéant, expliquez brièvement votre réponse en faisant spécifiquement référence 

aux responsabilités et droits légaux conférés à chacune des parties. Expliquez 

également la situation si les responsabilités et les droits des différentes parties se 

heurtent ou se concurrencent entre eux. 

 

6. (i) La loi de votre pays reconnaît-elle la parentalité de la mère biologique, de son 

conjoint/partenaire et du donneur si un enfant est né à la suite d’une technique de 

reproduction assistée à l’aide des gamètes dont les donneurs (homme ou femme) étaient 

anonymes ? Le cas échéant, expliquez brièvement votre réponse en faisant 

spécifiquement référence aux responsabilités et droits légaux conférés à chacune des 

parties. Expliquez également la situation si les responsabilités et les droits des 

différentes parties se heurtent ou se concurrencent entre eux. 

(ii) Votre réponse à la question 6 (i) aurait-elle été différente si l'un (ou les deux) des 

 donneurs n’étaient pas anonyme et voulait participer à l’éducation de l’enfant ? Si oui, 

brièvement, expliquez votre réponse. Expliquez également la situation si les responsabilités 

et les droits des différentes parties se heurtent ou se concurrencent entre eux. 

 

7. La loi de votre pays reconnaît-elle les trois parents dans le cas d’un « enfant de trois 

parents » (tel que défini dans les lignes directrices pour les rapporteurs nationaux) ? Le 

cas échéant, expliquez brièvement votre réponse en vous référant spécifiquement aux 

responsabilités et droits légaux conférés à chacun des parents. Expliquez également la 

situation si les responsabilités et les droits des différents parents se heurtent ou se 

concurrencent entre eux. 

 

8. La loi de votre pays reconnaît-elle la parentalité de la femme porteuse, des personnes 

biologiquement impliquées et les parents d’intention dans le cas de la gestation pour 

autrui ? Le cas échéant, expliquez brièvement votre réponse en vous référant 



 

 

spécifiquement aux responsabilités et droits légaux conférés à chacun des personnes. 

Expliquez également la situation si les responsabilités et les droits des différentes 

parties se heurtent ou se concurrencent entre eux. 

 

9. Vos réponses à l’une des questions ci-dessus ont-elles été différentes si les parties 

étaient impliquées dans une relation de même sexe ? Expliquez brièvement votre 

réponse. 

 

10. Votre pays a-t-il, ou envisage-t-il d’introduire une loi générale qui reconnaît la 

multiparentalité d’une manière générique et large, par exemple en précisant quelles 

personnes peuvent légalement se qualifier en tant que parent d’un enfant et prescrire le 

nombre maximum de parents légaux qu’un enfant peut avoir ? Le cas échéant, 

expliquez brièvement les principales dispositions de la loi ou de la loi prévue. 

 

Veuillez fournir des commentaires et des informations supplémentaires que vous 

considérez importants en ce qui concerne la diversité et la pluralité des formes familiales 

dans votre pays.  

 

PARTIE B. DIVERSITÉ ET PLURALITÉ DES FONCTIONS DE LA FAMILLE 

 

1. Dans quelle mesure la loi de votre pays reconnaît-elle que la famille peut avoir 

diverses fonctions, y compris la procréation et l’éducation des enfants, la protection 

des personnes vulnérables (c’est-à-dire les femmes et les enfants), la sécurité 

économique et l’accomplissement des fonctions de soins. 

2. Quelles fonctions sont principalement favorisées par la loi de votre pays ? 

Expliquez brièvement votre réponse. 

3. La loi de votre pays considère-t-elle les fonctions de la famille différemment selon 

qu’il y a ou non des enfants ? Dans l’affirmative, la loi de votre pays, en ce qui 

concerne les fonctions de la famille, diffère-t-elle selon que les enfants sont ou non 

des enfants biologiques, des enfants d’une famille recomposée, des enfants nés à 

la suite de la technologie reproductive assistée par donneur, des enfants issus de « 

trois parents » ou enfants nés à la suite de la gestation pour autrui ?  Expliquez 

brièvement votre réponse. 



 

 

4. Veuillez fournir les commentaires et les informations supplémentaires que vous 

estimez importants en ce qui concerne la diversité et la pluralité des fonctions de 

la famille dans votre pays. 
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